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TENANT-RIGHT, ON RIGHT TO SUB-SETTLEMENT, 

AND ON 

RIGHTS OF JAGIIEERDARS. 


From Secretary to Government, to Secretary, Board 
Or Revenue, North-Western Pi or lures {No. 133*1. )•—Dated 
Nynee Tal , the lGtA July, 18G8. 

In continuation of G. 0. No. 785, dntod the 12th ultimo, 
in which tUie Board were requested to furnish Government 
with a report on the petition of Clieda Lull, Moonsiff of 
Meerut, with reference to his application to be admitted to tho 
settlement of Mouzali Kooboe, Pcrgumiah Lmroha, Zillali 
Moradabad, I am directed to state, that when those orders 
were' issued, the only exposition before the Lieutenant-Gov¬ 
ernor of the circumstances of the estate was that contained in 
the Board’s Letter dated the 19th March, 18G7, founded upon 
the personal enquiry of the late Junior Member, Mr. Cust, at 
Moradabad. Throughout this document, tho nuzzurana holder 
is styled simply “ the assignee of tho Government revenue, ’ 
and his claims are placed solely upon the strength of that 
position. Tt was upon tho assumption of the title of tho 
nuzzuranadar being thus limited that llie orders of tho 12th 
ultimo were written, in which tho applicability of Sociiou 
10, Regulation VII. of 1822, was questioned, and that of 
Section 17 suggested. Tho Lieutenant-Governor has now 
hail an opportunity of receiving from the Collector of 
Moradabad, while at that station, an explanation ol tho 
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tenuro, and has directed me to communicate the following 
instructions. 

2. It appears that the solo and exclusive management of 
the cultivated portion of the estuto is vested by proscription 
in the nnzzuranadar, by whom alone the agricultural arrange¬ 
ments arc concluded. How long this has been the case 
nowhere appears ; but the presumption is that the prescription 
runs back beyond tho reach of evidence. To call a land¬ 
holder exercising tlieso rights of proprietorship simply an 
assignee of tho Government revenue is to mislead. He 
may have been that and no more at tho first: ho certainly 
stands in a very different position now. 

3. On the other hand, tho ex-zemindars aro in the enjoy¬ 
ment of cortain perquisites, including a oess of about onc- 
oiglith on money payments, and one-sixteenth on rents in 
kind ; also rents on houses and saver. But in the agricultural 
management of the estate the cx-zcmiudars have no con¬ 
cern or voice whatever. 

4. Under these circumstances, the appeal of the ex-zemin¬ 
dars is not entitled t.o consideration. Thoir prescriptive 
rights—all that they have hocn able, lime out, of mind, to pre¬ 
serve of their aucient property—aro secured to them, not only 
by law, but by a speoial agreement entered into by the 
nnzzuranadar. To insist on more than this would be to un¬ 
settle a stato of proporty which, however grafted on an origi¬ 
nal wrong, has now grown up, and must bo recognized. 

5. It is truo that other considerations have led to a dif¬ 
ferent treatment in the very similar ease of Mahomed pore 
Wnvio in the same district. In that case, the Government 
was impressed with the inconvenience and harassment to 
which tho tenants were exposed by a double demand,—the 
routs being duo to tho maafeodar, and cesses on tho rents, as 
ill the foregoing case, to the ex-zemindar. The matter was 
much discussed prior to tho Mutiny, aud suggestions were 
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made for casing tho-tenants by making an absoluto settlement 
with one of the parties, tiro otlwr being provided for by 
a consolidated payment. In 1802, it was assumed possibly 
on insufficient evidence, that the title of zemindars to settle¬ 
ment was clear, and settlement was accordingly made witli 
them. The High Court has ruled, that, in so deciding, the 
Executive Government acted within its competency, as by 
law it was free to make the settlement with either party ; but 
the Court, at tbo same time, took care to say that it expressed 
no opinion on the justness or propriety ol‘ tho measure. The 
case of Mahomedporo Wavic having been definitely disposed 
of, and tho settlement sanctioned by Government, is not 
now open to review. But tho Collector of Moradabad lias 
informed the Lieutenant-Governor that there are many others 
similarly circumstanced ; and that the course pursued with 
respect to that case has produced an uneasy feeling among 
tho privileged holders with whom settlement has been made. 
It appears to Ills Honor that in all such cases, where the 
facts correspond with those of Kooboo, the same course as that 
adopted in its settlement should be followed. 

6. Tho class of tenures now under consideration resemble 
in many points the properties largely prevalent in Ouclh. in 
which a supervening titlo has crushed out, more or less, tho 
rights and privileges of the original holders. It has been 
held, in the lengthened discussion which tho state of tilings 
in that province has given rise to, that (apart from all 
question of snnnud rights) the most expedient and just 
course is to sustain the ex-proprietors in their surviving rights 
and privileges, and no more ; that is to say, where tho usur¬ 
pation of the superior is of long standing. Where the usurpa¬ 
tion is of recent date, the claim of the ex-proprietors to com¬ 
plete restoration must of course bo tried and decided on its 
merits; but whoro the usurpod title has long existed, then 
the claim of the former proprietors has in reality become 
obsolete, and “ it is not our business to resuscitate titles that 
have become dofunct,” 
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7. As pointed out by Mr. Mardorson, tins course is no 


♦“If it be ftjuinl that Ihe tmufer'dnrs have usually 
mamigud t'u: csntle, and mndc tha colloations kliuiu, 
but that there exUt in otlicra ttmu tliu u mi f cedars 
indications of proprietary rights which tiny be pre¬ 
served Hiul maintained tinier Section 2 , Ucguhith.u 
XIII. t.I the maafetdars should he declared 

zemindars, anif the existing privileges of the original 
proprietors matiHaiued.”— 2‘Ji/i January, 1818, Dis¬ 
patch /., p. 432. 


other tliau that 
inculcated b y 
Mr. Thomason, 
in bis rules* for 
the (li-’posal of 
maufoo tenures 


in 1848 ; and it nearly rcsombles Unit indicated, likewise by 

Mr. Thomason, 

+ See p. 808 of Oudb Bluo Book, Calcutta, 1807. „ . , 

for tho settle¬ 
ment of the Sukrawali jaghecr.f 


8. At tho same time, it cannot bo doubted but that the 
perpetuation of tho double title prevalent iipsuch estates as 
those under consideration, by virtue of which tlie tenants are 
subject to demands for rent and cesses from two different 
quarters, is in itself objectionable. It might, however, be pos¬ 
sible to effect some arrangement by which the claims of the 
ex-proprietors should bo met, and the double title over tho 
same area obviatod. In Oudh, a weak title of a correspond¬ 
ing character lias boon ordinarily compensated by a full nan- 
kar grant; and in Sukrauah it was met by the recognition 
of a soparato proprietorship in “ a nankar in land (other¬ 
wise called do-biswaee), the rental of which shall be equal 
Oudh Blue Book, r p. 80s to one-tenth of tho rental of the whole 
nml 859- village.” So, in tho present cases, 

there appears no reason why a similar compromise should 
not be arrived at. The value of the cesses and other 
receipts and privileges would bo estimated, and a portion of 
the CRtate assigned, tho rental of which should be in lieu of 
those receipts and privileges. There is no legal power for 
enforcing sueli an arrangement; but if its advantages woro 
explained, no doubt it might be found possible to persuade 
the parties concerned to agree to it. We should then havo 
two separate properties, oach held on a full and exclusive 
title, instead of the existing imperfect rights of two parties in 
the suine land. The approaching settlement will afford 
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special facilities for can yin" such an arrangement, if it be 
found practicable, iuto effect. 

9. It would probably bo advantageous to officers who luivo 
to deal with such tenures to make themselves familiar with 
tho courso of the discussions on tho similar tenures in Oudli. 
There appeared soino doubt whether tho Oudli Blue Book was 
avilable in tho Collector’s Office. Ilis Honor was under 
the impression that it had been distributed to all District 
Officers. Probably, from the proceedings having boon so 
voluminous, the passages bearing on the corresponding state 
of things in these Provinces may ordinarily escape attention. 
It might bo useful, perhaps, to extract portions of tho discus- 
sious for the mere convoniont perusal of our officers. 

It. SIMSON, 

Secy, to Govt., N. W. P. 
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Extract from Note by the Hou'ble IF. Muir , Foreign Secretary, 
Govt, of India , dated he, 4tn September, 18t>G, on the As¬ 
sessment of Sub-proprielary 7'ulookdars in Oadh. 


The suggestion raised by Mr. Sfrachey, in his 

Benefit anticipated from 1Gth P»™g»ph. f°r &*> complete and 
dividing off tho talooq- conclusive severance of the tnlooq- 
darce village in proportion , , . , ... 1 

t the tnlooqdare« and dareo and zemmdarco title, in any 

zemindarce interests. estates ; u wh ; eh this Call lie effected 

by an amicable partition between the two, appears to me de¬ 
serving of muoh encouragement. Although Lord Canning's 
Despatches in 1858 laid down that “ the primary condition 
of all landed tenures in Oudh was the recognition of tho 
superior right of Talooqdars,” and that this was “ tho ancient 
indigenous and cherished system of the country,” yet in 1859 
it wa3 equally acknowledged by the same statesman that the 
maintenance of a double, or a burdened, title was in itself an 
ovil. Tho talooqdaree tenure is no doubt well suited to un¬ 
quiet times, when tho feudal relation proves beneficial to both 
parties :—to the inferior in being protected from oppression 
and spoliation ; and to tho superior, in the support derived 
from a largo body of retainers. But, under a powerful Gov¬ 
ernment, and a quiet und orderly administration, it is a 
vicious and defective system, which affords to noilher party 
tho benefits of an absolute and exclusive titlo. If, then, tho 
parties can be persuaded to divide the land, in proportion to 
tlioir respective interests, into two perfect and independent 
properties, a groat object will have boon accomplished In¬ 
stead of a mixed titlo and a burdened management, there will be 
substituted two separate properties on a perfect and exclusive 
title. I understood Maharajah Maun Singh, when lately at 
Simla, cordially to approve tho proposal. 


Benefit anticipated from 
dividing off tho talonq- 
daroe village in proportion 
t the talooqdaree and 
zemindarce interests. 
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No. IT. 

On that which constitutes Right to Sub- Mlemeni, on the princi¬ 
ples oj Assessvteni in such cases, and on the Rights o) Jagheer- 

dars. 

I will consider'firsf, the - nature and incidents of tlie zemin- 
daree right in its native form. 

Throughout India the Crown was in theory entitled to the 

.. „ entire rent payable by tho cultivator.* 

Native Custom. j 

Where the ryotwnree tenure prevailed, 

village proprietorship un- rents w cto collected direct by tho 

dvr Native Governments. Cmw „ or ,, y a Government nominee, 

who received certain perquisites for the task. 

’Where village proprietorship prevailed, the rents were col¬ 
lected by the proprietor, and ho was responsible for tho entire 
sum to tho Government. For special reasons the proprietor 
might bo temporarily set aside, and tho rents collected by a 
Government iKnniuco. In either ease, the proprietor was 
entitled to hold a portion of tho estate rent-free, or at a pri¬ 
vileged rent., in recognition of his proprietorship. Such land 
was called nanhar, seer, or maVtkana. 

For tho convenience and security of Government it was 
customary, instead of making tho proprietor render an ac¬ 
count of the rents, to estimate tho sum of them, and after 
deducting his privileged holding, to take an engagement 
(kaboolyut) from him for the amount. Tho transaction then 
assumed tho form of a leaso ; the proprietor was responsible 
for the sum specified: if his rents fell below it, ho was a 
loser by so much; if they exceeded, he was a gainer,—but 
not always very secure of his gain under Governments that 
wero no respecters of contract. Tho lease was made ordimi- 

* The normal maximum of rent throughout India was one half of the 
gross produce, “ A firman of Aurnngzebe's determines that the Sove¬ 
reign’s share of the produce shall never exceed one half.”—Harington, 
III., 233, 323, et 
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rily at the beginning of the agricultural season, but was often 
subject to revision towards its close. This system was called, 
in Oudh parlance, holding pucka, or on contract; that de¬ 
scribed in the preceding paragraph holding kutcha, or with¬ 
out contract. 

Wherever the zomindaree tenuro exists, the proprietor 
was habitually admitted to contract; ho had the option of 
declining the terms of the contract, if too severe: and in this 
event, whether tho rents woro collected by Government 
direct or through another contractor, tho proprietor retained his 
privileged lands.* But, though liable to.dispossession for 
recusance, default, or other special cause, he retainod tho 
right again to contract for his estate. 

From this account it will be obvious that tho distinction 

botwcon rent and revenue created by 
Rent and revenue under . 

the* native system eynouy- our limitation ol tll0 ijrOVGmrncnt 
mous ’ demand had no existoneo under tho 

nativo rule ; rent and revenue were convertible terms. Tho 
drawback allowed to tho proprietor was given, not, as with us, 
in tho shape of a ratable deduction from the estimated rental, 
but by tho assignment of land, which was subtracted from the 
rent-roll, f This, with tho perquisites of management, mano¬ 
rial receipts, and the “ benefit from those hidden sources 
which tho officers of Government were unable to explore^” 
(in other words, embezzlement from tho rontal) formed tho 
only sources of proprietary income. 


•So, also, when they mortgaged their estates, the proprietors ordinarily 
retained these beneficial holdings. 

t Thus Todur Mull “left with the zemindars the management of their 
lands, and concluded a settlement of the revenue with them ; assigning 
to them a portion of the land, or its produce, for their immediate use and 
subsistence, under the denomination of nankar. ”—Mr. Shore's Minute of 
1788, quoted by Harington, III,, 234. 

J ITarington, III,, 284. 
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The amount of privileged land callod “ nankar,” “ malik- 

ana,” &e., wa a not fixed tit any in- 
Nankar, malikana, &c. . _ _ 

vanablo proportion or tno estate. 

Throughout the North-West, however, it is very generally 

held that the proprietor was, under ancient custom, entitled 

to receive a proportion equal to one-tenth of the area of 

assots. 


It is confirmatory of the weaker origin of the zemindaree 
tenure in Bengal, that the scale of nankar prevailing there 
was very much lower than in Beliar and the Western Provinces. 
In Behar, writes Mr. Shore, the Zemindars <! possess and 
claim a right to malikana, whether they have olmrgo of the 
collections or not. In Bengal they have nankar only, which 
doos not in the aggregate exceed one per cent, on the reve¬ 
nues.”* 

Harington’s li Analysis,” and the early Regulations, abound 

Proprietary allowance evidence that in Behar and the 

generally one-tentt. provinoes west of it, the customary 

drawback for tho proprietor, even when excluded from man¬ 
agement, was 10 per cent. In 1771 we find the Patna 
Council writing“ This (10 per eont. on the produce)! we 
understand to be the ancient allowance agreeable to the coi*- 
stitution ot the country Government,”-—whioh provision the 
suporior zemindars wore bound to make for tho “ small 
zemindars and Talooqdars” if they deelihed to engago.f 


* Harington, III., p. 244. Indeed, the allowances may be hold in Ben¬ 
gal to have been more lor service than in virtue of proprietorship.— Ibid. 
283. It will be observed that the term “ malikana,” or “proprietary 
assignment,” was unknown in Bengal, 
t By “ the produce" the Council meant probably Ms rental, Ten per 
ent. of the gross produce would, of course, amount to much more. 

$ Harington, III., 294, et teq. See also Volnmo II., p. 248. The Amtls 
•'either took engagements from the landholders for the jumma of their 
respective estates or, if thoy , could not agree upon terms, the Ami! ap¬ 
pointed his own agents to collect the rents of the under-tenants, and paid 
the malikt or proprietors of the land 10 per cent, malikana.” 

2 
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That a corresponding practice was observed in the Western 
Provinces will bo evident from the enactments quoted below * 
Ann the name for the assignment of proprietary land 
current in tbo North-West, do-lnstmee (or two biswabs in tho 
bcegah of 20 bis waits), stamps the proportion of one-tenth as 
common wherever village proprietorship prevailed. 

The normal state, thou, of village proprietorship in tho 
Normal position of vit- North- West was this : that tho proprie- 
lage proprietorship. top was allowed to enjoy a privileged 

holding (naukar) of about one-tenth of the ostate, or of its 
rental (in other words, of the Crown assessment); that he 
had a claim to hold this, whether ho was responsible for the 
revenue, or whether he was temporarily supplanted by 


So, in the evidence of the Nazim of Behnr, “ malikana, in Beliar, ia 
an allowance in money or land. The rate is 10 per eent. if in the latter; 
10 beegalia in 100. Zemindars who were incapacitated, and whose lands 
were held ktuua (direct by the Crown),were allowed malikana, ”—Haring- 
ton, 111., p. 321. 

» “Where a Zemindar may decline entering into engagements for his 
estate, he shall be allowed for tho present the same nankar which he 
may have been accustomed to receive wider the Government of the 
Nawab Vizier; and, in like manner, where the Board of Revenue may 
reject the claim of a Zemindar to enter into agreements witii Government, 
and such Zemindar may have been in the receipt of naukar under the 
late Government, such rate of nankar shall be continued to him for the 
present; provided that, in either case, the rate of such allowance shall not 
exceed the sum of 10 per cent on the jumraa of the estate."—Regulation 
XXVIL, 1803, Section 53, Clause 5. 

See also Sections 8 aud 10, Reg. IX. 1803. 8. “Art VII. Those Zemin¬ 
dars who may decline entering into engagements for their estates, as slso 
those Zemindars whose officers may he rejected by Government, shall for 
the present be allowed the same naukar which they have hitherto received 
from the ruling power for the time being ; provided the rate of such 
nankar shall not, in either of the cases above stated,exceed 10 per cent, 
on the jumuia of the estate." 

16. “Art. XV. In concluding the settlement of the land revenue in 

the territories mentioned in this proclamation, at the commencement of 
the year 1213 Fusice, the allowance of nankar to bucIi of the Zemindars 
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another collector; that tha possession of nan kar was primd 
jac.U evidence of proprietorship * in v'rtuo of which ho retain¬ 
ed the title, alter temporary suppression, again to engage as 
collector of the rents on behalf of tho Exchequer, f 


This state of things, however, was liable to change when a 

How affected by super fiu P e, 'i° r intervened either aa Talooqdar 

renin# claims of TaiooQ- or Jagheerdar. The position of theso 
dur or Jagheerdar. , , ... , , , 

was, its regards tiio interior holders, 

very similar: the Talooqdar collecting the customary assess¬ 
ment for the Crown ; the Jagheerdar, as assignee of tho Crown, 
for liimsclf. Theoretically, tho Jagheerdar was in tho 
native system simply tho representative and substitute 
of the Government, entitled to demand only what it would 
havo dcm.uidod, and bound to respect the tights which it 
would have respected. J Bo with tho Talooqdar :§ tho village 


as may engage for their lands shall bo regulated by deducting the amount 
o£ the nankur from the juiuun, and taking engagements from tho Zemin¬ 
dars for the net residue; provided that the deduction for nankar shall 
not in any instance exceed to ]t_r cent. on the net jum ms.” 

* 1 say primi fueie because nankar lands were ofton granted to tho 
non-proprietary Moquddum put in charge as head ryot of his village. 
There is no practical danger of confounding this class with the village 
Zemindar, though the laUer also is somelioies called “ Moquddum.”—9te 
ilr. Wingfleld's Report, No. 2135, dated 1st August, 18ijl. 


t Thus tho Nazim of Behnr slated:—“ ITalihana is the unalienable (in¬ 
defeasible?) right ol proprietorship.”—Harington, III., p. 321. 

J Thus the Nazim of Behnr deposed :—" The Emperor Is prnprktor of 
the rcvc’nuo issuing out of the territory under his authority; but he is 
not the proprietor of the soil. Hence it is that when he grants ajnumr, 
altumghat, and jagheers, ho only transfers the revenue from liimsclf to tha 
granteo.”—Harington 111., p. 32a. 

'* Malikana is tho right of the proprietor ot land; and therefore, if ha 
received it under the ruler, how could the Altumghadar, Jagherdar, &c., 
withhold it ? Whatever be the amount, it is indiscriminately allowed by 
the ono party as by the other.”— ibid., p. 322. 


§ I apeak here of the Talookdar not in reference to his own ancestral 
estates or to lands acquired by tho sword, but to estates, the proprietors 
of which voluntarily came under his protection, or which were made over 
to him by the Government for the collodion of the revenuo. 
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proprietors were responsible to him for the Rame revenue as 
that for which they would 'nave been responsible to the 
Crown; the Talooqdar paid tlfs to the Government,receiving 
in return not a fixed diawlwk (such as is created by our 
limitation of the Government doinand), but a nankar , in the 
shapo of certain estates held altogether free. 

Such was the theory; but in praotieo tho caso was ofton 
. . very different. Both Taloondars and 

Various degrees of pre- T , , . 

serration in which village Jaghecrdars frequently oncroaehed 
proprietorship ia found in ,, . 

a taiooqa. upon the rights and privileges of tho 

village proprietors. Some they ousted 
altogether; others they left in possession of their privileged 
lands, assuming to themselves the management and posses¬ 
sion of the rest of tho estate. In proportion to their own 
power and to the weakness of the proprietors, they arbitrarily 
enhanced their demands. Sometimes they pushed their exac¬ 
tions and oppression so far as to crush the t illage Zemindars, 
who, in their difficulties, were glad to execute bonds assigning 
away their rights to the superior. By such means tho old pro¬ 
prietors were occasionally stripped of every vestige of proprie¬ 
tary right, and reduced to the position of ordinary cultivators; 
or, losing the rest of the village, they retained possession of their 
“seer” and “nankar'’ fields; or, if they clung to the whole 
cultivated portion of the estate, they lost hold of the jungle 
und waste ; or thoy were liable, perhaps, to only occasional 
exclusion; or they might be in a position entirely to vindi¬ 
cate (heir rights, and maintain their proprietorship intact. 
It is thus, in reference to tho character and force of the 
Superior, the number, persistence, and power of the proprie¬ 
tary body, die position of tho estate, tho length of time during 
which it may have been incorporated in the Chiefship, &c., that 
wo find villages in a taiooqa or jagheer with every difleronco 
and shade of tenure,—from estates in which the old proprie¬ 
tors havo fallen to the level of common ryots, to those in 
which villago proprietorship is in full and active force. 

As regards jagheers, I know no better illustration of the 
manner in which villago proprietorship may be weakened 
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or extinguished than that of Pergiinnali Sukrawah, in 
Zillali Furruckabad, the history nnd settlement of which 
have been detailed in an interesting report by Mr. Francis 
.Horsly Robinson* in 1817 Fo. an example of tho corre¬ 
sponding process in talooqas, I may refer to tho family 
domains of the Rajah of Benares, in which the further Rajahs 
sot themselves to trample out proprietary rights, and with 
such success, that out of 2,000 villages no vestige of sue! 
rights remained in 1,400. f 

But the clearest and freshost view which has been given 

Cc*tom in Oudii US man y phases of proprietary 

View Ot the subject r! ght caused by the action of the 
presented in Oudh. superior holder is that presented by Oudh. 

Here, instead of dealing with rights us influenced and .modi¬ 
fied by our own laws, and, in order to traeo their origin, 
looking back through a long vista of years to tho dim and 
partial outlines sketched in our early records, we find agri¬ 
cultural communities as they actually existed under native 
rule. Chango and cucreaohtncnt, ceaselessly at work under 
au arbitrary and lawless administration, were suddenly 
arrested by the annexation of the province ; and tho relative 
rights of inferior aud superior, of tho old proprietor and the 
recout invader, fixed as they stood at tho moment of oar 
accession. The state of things thus brought to view is quite 
in conformity with the oarly authorities before quoted, if wo 
make due allowance for tho fact that alter the death of Saudut 
Ali Kimn (1814), the growth of Talooqdars was stimulated 
to the utmost by the imbecility of the Government at Luck¬ 
now. (i Probably,” writes Mr. Wingfiold, u half the villuges 
that do not form the hereditary property of Talooqdars have 


* Selections from the Records of Government, North-Western Provin¬ 
ces, Vol. I., p. 77 . X shall have to refer to it again on the principles 
of sub-settlement. 

t See Mr, Duthoit'a report, appended to my note on Tenant-right fn 
Oudh, 
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been acquired since Ills timeand their power was often 
quite beyond the control of the State.* 


Mr. Carnegy, in a valuable paper on the nature and 
incidents of village proprietorship, describes the modo of 
_ , . . , settlement resorted to by the Oudh 

tinn under the King of Government as follows:—V’hero the 
° l “ Ul ‘ Zemindars held “pucka,” i. e., on 

contract, they collected the rents themselves and paid the 
henss to proprietor, or sum contracted for. The Nazim as- 
holding puLkn. scssed the Government demand, not 

at any fixed proportion of the Vental, but at “ tlio maximum 
sum it was considered possible for the estate to pay,” due 
allowance being made for the recognized nankar. f Such 
settlement often held good during the Nazim’s whole term 
of office. The revenue was sometimes collected direct by a 
Government official; this might be either at the instance of 
the proprietor himself seeking the aid of the State, or in 
consequence of default, failure of security, &c. But such 
intervention did not nooessarily relieve tho Zemindar from 
his contract; so that he might still hold “ pucka,” though 
not himself collecting tho rents. £ 

On tho other hand, tho proprietor (as with us) had tho 
Collection of revenue °P t,on accepting the contract of- 
° r '• kl ‘ tcha " fore(1 > ^ considered it too high, 
of. refusing. If he declined the con¬ 
tract, or fell into arrears, or failed to furnish seourity, i&c., 
the estate might cither be farmed to another, or tiro rents 


* Mr. Wingfield’s Memorandum, dated 18th September, 18G5, paragraph 
19. See also Colonel Sleemnn’s Journey through Oudh in I860, pat mm. 

f The account given by Mr. Cara egy of the comparatively recent ana 
local origin of “ nankar ” can hardly be correct, seeing that we find nankar 
and wulikana very much in the proportion in which we find it in Oudh as 
an ancient institution all over the North-West. 

t See Colonel Sleeman’s account of the Jumog System, Vol I 
p. 203. ■' 
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might be collected on behalf of Government without any 
contract for a stipulated assessment The latter plan was 
called holding tho estate kham, or “ kutcha.” Cut even in 
this oaso “ tho Governineut officials wero in tho habit of 
making over the. collections to the Zemindars out of (i. r., 
not under") engagement, taking an agreement froili them to 
pay tho full amount realized into the Government Trea¬ 
sury.” The Zemindar then held his nnnkar lands free of 
rent, and tho soor which he cultivated with his own stock, 
was also held freo or at a privileged rate. 

Thus to hold “pucka,” or on contract, while always a 
primii facie indication of proprietorship, did not necessarily 
imply that the Zemindar was in rent-collecting management; 
while, on tho other hand, he might still be m rent-collecting 
possession, although not holding on contract; i. e., although 
the rents were collected “ kutcha.” 

Such was the procedure where tho Zemindar held direct 
from Government, without the intervention of si Talooqdar. 
Where a Talookdar intervened, the treatment was somowlv.it 
different. So far as “pucka” holdings, that is, settlements on 
contract, aro concerned, the Talooqdar proceeded very much 

in the same way as the Govoru- 

Differenco botween “kutclia” _ ... ... 

muuauumcnt by the Government nicnfc. x>ut it an estato was hold 

direct, and by a Talookdar. « kutcha,” the Zemindars wore 
ordinarily oustod for the time from tho fuuotion of collecting 
tlie rents : “ the cx-proprietors wore only employed to mako 
tho collections when they happened to have accopted the 
service (civil or military) of tho Talooqdar or proprietor, and 
thev then had to accouut for the full amount collected, receiv¬ 
ing their pay as a remission in that case they held their 
eeer, nankar, and other perquisites, “ in addition to the remis¬ 
sion in lieu of wages.” 

In his second memorandum, Mr. Carnogy arguos that tho 
seor and nankar holdings did not form the solo measure of 
the zemindar’s right. These holdings bore no fixed proportion 
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lo the rent of an estate, and in some cases we do not find thorn 
assigned at all ' yet this is not regarded as affectiug the pro¬ 
priotary ,title of - the zemindar Ho is admitted to possess an 
inherent right to the management of his ostato, and ordinarily 
to hold it under contract; i. e. f u pucka.” Zemindars are even 
found withdrawing their estates from atalooqa, and reverting 
of their own motion to direct engagements with Government, 
or attaolung themsolves to another Talooqdar. That, under 
the exaotious of the Superior, they often parted with their 
rights fora trifling consideration, or that without any such pretext 
they were violently ousted from them, is evidence of the insecurity 
of life and property in Oudh, but no evidence that rights did 
not exist. Tbo old proprietors may have, fallen out of posses¬ 
sion, and the Talroqdar, by continnons direct management 
(kutcha), may have formed in his own favour a now and 
exclusive prescription ; but this will not affect tho title of tlioso 
who did maintain their position up to the advent of the British 
Government, or whoso right to the same was alivo and 
existing at that mornont. 

It may be useful to quote Mr. Carnegy’s statement at 
length 

“ When village# were incorporated Into talnoqas without purchase, and 
the possession of the late zemindars remained umlialurbed, it was never 
♦he rule t j net apart 8eer, design nanksr, and fix the Government demand, 
with any reference whatever to the gross rental. In these cases, it was 
very much the custom for the Talooqdar to let the ex-proprietor down 
gently by taking no more from him for a few years than the latter for¬ 
merly paid to the State. He would afterwards by degrees screw up the 
jumma, but never to auch an extent that thcro should absolutely be no 
portion of the gross rental left to the ex-proprietors, and this In addition 
to the seer and sayer of the village. Moreover, it was by no means tho 
invariable rule for Talooqdars not to assess sub-proprietary seer. It waa 
of frequent occurrence for tho holders of the latter to have to pay upon 
their seer upon the well-known Baach principle ; and this was more espe¬ 
cially the case when the properties of communities consisting of numerous 
members were absorbed into talooqas, because in this class of cases it was 
by no means uncommon for the great majority of the cultivation, or, per¬ 
haps, the whole of it, to be held aa seer. In the cases of which we are 
speaking, viz,, villages incorporated without purchase, instances would 
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arise when the Talooqdnr had resort to direct management, and on such 
occasions lie would allow the former proprietors (1) to hpld all or Romu of 
their seer at favorable rates ; or (2) he would give them a sma.l money 
allowance instead ; or (3) it might be that, he turned them out altogether, 
without showing them any consideration whatsoever. 

“ In this class of unpurchased tenures, it was far front the impression 
of the former proprietors that it was a matter contingent solely on the 
will and pleasure of the Talooqdar to hold pucka or kham at his 
option; on the contrary, they believed that in all justice they had the 
most undeniable right themselves to hold pucka under the Talooqdur, to 
tiic extent (and I know many instances in which the right was exercised) 
that they could oven withdraw their village altogether from a talooqa and 
themselves engage for it direct with the Government, or include it in the 
rent-roll on similar terms of some other estate. In such cases as these, how 
Is it possible to say that the rights of the sub-proprietors under the nutivo 
rule amounted to no more than the profits of their sew and nankar ? And 
on what principle of justice Could we now confine their sub-proprietary 
Interests to these perquisites alone? 

“ Proceeding now to the c melderAtion of villages held under puro.hase 
by Talooqdars, it will be found that in this class of cases the former pro¬ 
prietors have been treated in ono of the two following wayR :— 

“ Either they will havo had sOmo consideration shown to them at the 
time of purchase, known here as * Dehdareo,’ and which might be an 
annual money allowance, or a certain portion of rent free or low-rated 
land; or they have had no such consideration shown, and havo been 
reduced to the status of mere tenants-at-will. 

'• The conclusion to bo drawn from the above particulars relating to 
villages absorbed into talooqas, whether by trust, force, purchase, or other 
means, is, that it was not an invariable rule for the seer and nankar of 
proprietors or sub-propriotors to be fixed and determined quantities. It 
follows, Ighluk, that in estates Incorporated under no valid tenure, and 
for which claims are advanced which are cognisable under the law of 
limitations, no injustice uor breach of suuuud is committed in decreeing a 
gub.proprictary status.” 

Similarly, in reference to the proprietary right being soiue- 
tning more than a simple claim to nankar lauds, ho says: — 

u When it lias thus been made evident that tho Government revenue 
and the proprietary remission were fixed and determined upon no known 
rule or principle of computation, it cannot be laid down that the zemin¬ 
dar's rights consisted solely in tho possession of his nankar and seer. 
Accepting, for the sake of argument, Captain MacAudrcw’s exposition of 
the question as correct, can it be believed that in those estates, and they 

3 
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arc numerous, where the nroprlctor enjoyed no nanktir remission, kta 
rights consisted in no more than the few acres of seer constituting the 
home farm, on which alone he was dependent for his support and profit ? 

“ But I cannot accept this position as Correct. The fact is, no attempt 
was ever ma<Je under the native rule to define how much of the grosa 
produce should go to the State and how much to the proprietors Although 
it may he established that, under direct management, the zemindar got no 
more than the profit arising out of his seer and uankar, It must not on 
this account ho considered as proved that these constituted the sole rigid s 
of the Zemindar. The system nmler which Nazims held kham, leaving 
the proprietors their nankar and seer, was very much akin to the process 
known to our own revenue system as kham teliscel, under which the profits 
are sequestered, and no rendering of accounts at the end of the operation 
is deemed necessary.” 

Mr, Carnegy fuso shows that “pucka” was a phrase applied 
only to a lease when held by it proprietor ; when a lease was 
held hy one having no proprietary title, it was called an ijara , 
and the holder a inoostdjir ; so also kutcha is the eonverso 
of pucka, and when used to signify direct management of 
an estate hy the talookdar, is in itself significant of tho exist¬ 
ence of a sub-proprietary interest* :— 

“ In former days, when an er.prnprietor leased his village for a fixed 
Bum, he was said to hold it pucka, whether any of those rlghtB which 
we now define as sub-pruprietary were stiil reserved by him or not. On the 
other hand, if a stranger leased the village, the transaction was Invariably 
designated on ijara, or as moostajiree, and never as pucka. The woTd 
thceka was rarely, if ever, used before our time. 

" The words pucka and kutcha were always used under tho Kings' Gov¬ 
ernment antithetically, and they must be held to have had a direct connec¬ 
tion with former rights, because, as lias already been shown, if a stranger 
leased, he did not hold pucka , If there were no rights, there would have 
been no ubc for the antithetical word kutcha , and it therefore follows that 
where the two words pwk anil kutcha are found in use, more than a 
farming or leasing tenure is at stake. 


* Perhaps Mr. Carucgy pushes this deduction a little too far. I believe 
that if during the currency of a farm, even to a stranger, the contract, wi re 
at any time put. in abeyance, and the rents collected direct from the culti¬ 
vators, it would have been said colloquially that the estate had been “made 
kutcha.” 
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“ There is in the minds of the claimants of sub-proprietary tenures a 
vast distinction between pucka ami IheeiU. By the’former woTd they 
unmistakenbly mean what wehaveno* designated a "podkhtadaree tenure;’* 
but the rendering which they would wish us to accept iR wrong, the correct 
meaning being that which I havc-already above given,” 


Such being the state of tilings, the Ourlh Buies provide that 


Procedure under the 
Oudii Hulea for maintain¬ 
ing rights of sub-proprie¬ 
tors. 


tho status of rights, as wo found it at 
the time of annexation, shall be main¬ 
tained. Briefly, a retrospect is allowed 


of 12 years from 1856, and no right 


is recognized which was not enjoyed within that period. An¬ 


cient rights not falling within this description arc not rovived ; 


they oro held to have died out by disuse, or by tlio predomin¬ 
ance of an adverse right; but rights in possession, even if of 
a limited nature, are carefully do lined and perpetuated. ’Thus, 
tho Zemindar who has kept alive his right of property over 
the whole area of an estate will be entitlod to a sub-sottlo- 
ment of the wholo. If his titlo over tho whole has become 
obsolete, but is ^retained over a part (as, e, < 7 ., ovev a puttee or 
sub-division, or only over the nankar and seer lands), ho will 
have no claim to a sub-sottloment of the wholo estate, but 
only to a settlement of the specific lands to which his title has 
boon kept alive. 


Before entering on the evidence necessary to provo that a 
Pboceouro in N. W. p. title has been kept alive over the 


Oudh system of sub-set¬ 
tlement compared with tho 
North-W extern Provinces 
system. 


whole area of an estate, and that the 
Zemindar is consequently entitled to 
a sub-settlement,if will, perhaps, mako 


the subjoet more clear if I endeavour to show wherein the 


Oudh system differs from that formerly pursued in the settle¬ 


ment of tho North-Western Provinces. 


Tho law as rospects these provinces is contained iu Popula¬ 
tion VII., 1822, which, in special 
sub-setamiema 011 ^ tVe advertence to cases like the prosout, 
North-Western Provinces, authorizes tho Collector to make u a 
niofussil settlement” of such lands as 
he might find to be “ owned and occupied” by persons holding 
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under the Tulooqdar, and “ possijssiug uu heritable and 
transferable property therein, or an hereditary right of occu¬ 
pancy, subject to the ptiymem! of a fixed rent.”* 


The terms of this section might, perhaps, be construod to 

, , sanction a plan of settlement similar 

T.he law applied in the 

North-Western Provinces to that now pursued ill Utldll ; but 
S^Cr i,tment unfortunately tlio words “ mofussil 
settlement” were taken exclusively in 
the sotiso of a sub-settlement, that is, a village settlement. 
Tlioy were held to apply to eases in which tlio old proprietary 
stock had rotained their hold upon the village or estate as such ; 
and, having kept alivo their rights in it, were now entitled to 
a settlement of tlio whole lands comprised within its bounda¬ 
ries. 

Tims a class of claims was left wholly unprovided for; 

that, namely, in which the title of tlio 
old proprietors had boon partially ex¬ 
tinguished, no longer oarrying with 
it the management of the whole estate, 
but meroly the management of a por¬ 
tion ; or, perhaps, tho property in only a few fields held as 


And not to caseR where 
riglua, having only par¬ 
tially survived, were con¬ 
fined to specific portions 
of an eRtatc. 


1 quote the section at length 


“ in cases wherein any land appertaining to a mohal hitherto recog¬ 
nized us the talooka, zemindaree, or the like, of one or more Sudder Mal- 
goozars, may he owned or occupied by other persons holding under tho 
Sudder Malgoozar, and possessing an heritable and transferable property 
therein, or an hereditary right of occupancy, subject to the payment of a 
fixed rent, or of a rent determinable by a fixed principle,if the title of tho 
eaid Sudder Malgoozar to engage for the revenue be upheld, and generally 
in cuscb wherein the tenure of an intermediate Malgoozar or manager 
between the Government and the proprietors or hereditary occupants op 
tite sol! may be maintained, whether the Government revenue bo collected 
from Zemindar, Tulookdar, or other hereditary intermediate Malgoozar, or 
the mehai bo farmed or held khass, it shall be competent to the Collector, 
or other olDcer who may bo employed in adjusting the jutnrna to be 
assessed on such mchal, with the sanction of the Board previously obtained, 
and subject to the orders and directions of that authority, to make a 
mofussil settlement with each of the proprietors or oceupunls aforesaid 
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seer or nanknr. It is true that in our olde.r provinces 
such cases must liavo been rare compared with Oudh ; tor, 
on the one hand (us shown iir the note on ttsnant-right), it 
had from a very early period bjen the practice of our ad¬ 
ministration to separate and 44 emancipate” from the control 
of tho Talooqdar estates claimed by village proprietors; and, 
on the other hand, where no such emancipation had taken 
place, the old Zemindars, who had long parted with tho manage 
ment of their estates, and held only nankar , were in danger of 
losing even that vestige of their ancient right, because our 
system did not recognize nankar, but throw it into the 
common stock of lands responsible for tho Government de¬ 
mand. Thus, no doubt, under the operation of our laws, 
ex-zemindars entitled to hold as a romnant of thoir property 
certain nankar lands, fell often into tho ranks of non-proprietary 
ryots, retaining, indeed, possession of thoir sccr and nankar 
fields, but as simple hereditary cultivators at customary rents, 
and without any transferable title. 

Tenures of this kind, through rare at tho time of sottlomont 
under ^Regulation IX., 183d, must 

No appropriate provi- still have survivod in tho more extonsi vo 
sioti made for this class 

of cases. talooqas ; and they must have existed 

in great numbers on our first assump¬ 
tion of tho country. It was, therefore, an omission in our 
procedure that no provision wns mado for them. Tho old 
proprietors, whose rights had only partially survived, were 
either admitted to engagements for their ontive villages,* or 

for the land possessed by him, and to grant such proprietors or occupants 
pottahs defining tho condition ou which they are to hold their land, whether 
subordinate to the Sadder Maigoozar, or to tho farmer or officer of Govern¬ 
ment employed iu the khass management.”—Cl. 2, Sec. 10, Reg. VII., 
1322. 

* So Mr. John Thornton “ One point was unanimously agreed upon, 
namely, that it was impossible to givo either due protection or due satisfac¬ 
tion to the claimants of the under-tenure without investing them with ihe 
entire management of their respective villages. Their claim was to be put 
upon the same footing with that on which their brethren ouiBide tho 
talooqa now stood under our system.”— Appendix to Directions to Settlement 
Officers, 1st Edition, page 157 (omitted in last edition). 
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tlicir claim, was altogether thrown out. Failing a villago 
settlement, they were not, as ill Oudh, maintained in tho 
proprietary pos'session of th*ii scor or nankar. 

It was, no doubt, this defect m our procedure which some- 

, ^, times led to the recognition of the 

Defects ifntlcr tlio ° 

North-Western Provinces right of sub-sottlement on insufficient 

sjstcm. grounds, leather than throw out the 

claim of the old proprietors, and reduce them to tho level 
of ordinary cultivators, some officers went beyond their 
legal competency, and assigned to them the sub-settlement 
of an entiro ostato when it was not wholly “ owned or occu¬ 
pied,” by them, but only a portion of it. Injustice must be 
dono cither way: if they deeroed in favor of tho villago 
proprietor, tho Talooqdar was excluded from rights which, 
however acquired at first, had been cured by long prescription ; 
if against the village proprietor, ho, too, was ousted of privile¬ 
ges, partial, it is true, bat still valuable—the remnant ofanciont 
proprietary right. And as the old proprietor was the woaker 
of tho two, and had generally lost his ancient rights by wrong 
or violenco, the sympathies of the officers engaged in the 
settlement not unfrequently decided the case in his favor, to 
tho detriment of the prescriptive rights of the Talooqdar. In 
such case the Talookdar received a money allowance ; hut 
that was an inadequate compensation for the rights of manage¬ 
ment hithorto enjoyed by him. 

It must, however, be borne in mind that much a course was 

not countenanced by Hebert Merttins 
But Board’s rules did , J . 

not warrant recognition Bird s instructions. Those invariably 

owu- implied that the village proprietors 
er ship was proved. were only to bo maintained wnen 

found to hold “ a right of management and occupancy, and 
wore actually iu possession.” 

“A talooqdaree right, vested in some powerful Rajali, over a whole tract, 
is found to exist with a right of management and occupancy in particular vil¬ 
lages vested in the village communities.”* 


Paragraph 209.-— Settlement Circular No. 1, dated April, 1839. 
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** The Board would not consider themsolves warranted in attempting, on 
the ground of expediency, to create rights whi h did not exist; but they 
consider that strong evidence is found of tho existence of the ancient 
right of property, which they hold the Collector bound to recognize, the 
parties being actually in possession."* 


But some years subsequently, tho balance thus held by tho 
Revenue Board’s order evenly botwcon 
tho two parties, was turned in favor 
of tho villngo proprietors and againsf. 
the Taiookdars. In 1845, Mr. Thoma¬ 
son issuod a Circular containing a 


Subsequently to tlio set- 
tlement under Regulation 
IX., 1833, instructions less 
favorable to the Talooq- 
(lar "wero issued Mr. Tho¬ 
mason. 


note by his Secretary, Mr. John Thornton, in which tho chief 
stress of proof is laid upon the proprietary origin of the family 
claiming a village; and the retention of possession and 
mmiagomcnt is made a secondary consideration.f 

It will be observed that the principles advocated by Mr. 

Davies bear some affinity to those 
laid down by Mr. Thonrton. If the 
proprietary origin of tho claimant bo 
undoubted, and if ho is in possession of 


* "Ibid, Section 218. 

+ « Again, the rights of the village communities have never been so com¬ 
pletely in abeyance as that their recognition should be barred by the Sta¬ 
tute of I.imitations. They may, or may not, have held a lease (thoeka) 
under the Talooqdar. Where this has occurred, it was a distinct revival o£ 
their original claim and tenure. But even where this has not been the case, 
it has hardly ever happened that they have been reduced to the mere rank 
of common ryots ; whatever privileges they may have enjoyed above such 
ryots may be considered ub indications of their original condition, and as 
keeping alive their claim to be restored to that condition .”—Directions to 
Settle,cent Officers, p. 161, 1st edition. [Mr. Thornton's Note has been 
omitted from the 2nd edition.] 


Principle advocated by 
Mr. Davies in some re¬ 
spects similar to that laid 
down by Mr. Thornton. 


It is to be reraeinherod that these instructions were issued several years 
after the settlements in the North-Western Provinces had been completed, 
and affected the disposal only of such stray cases as came up for adjudica¬ 
tion under the administration of Mr. Thomason. The great mass of these 
claims were settled under tho rule of Mr. R, Merttins Bird, which, as I have 
shown, was clear and impartial. 
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nankar lands, Mr. Davies holds that tho right to a sub-set- 
tlement is (apart from any political compromise made by Gov¬ 
ernment) indefeasible ; whereas it appears to me, that to jus¬ 
tify a sub-settlement, the claimants must show that thoy 
have kept alive their title (by some species of possession or 
management) ovor tho entire area of their estate. In default 
of this, thoy must be content with the specific lands of which 
they havo managed to retain tho possession or control. It 
is not our business to rcsuscitato titles that have bocomo de¬ 
funct. 

I should, however, notice that the treatment of Jagheerdars 

and the Zemindars subordinate to them 
Sub-settlements in ja- _ , 

ghoors in the North-West* has been both by enaotmeut and prac- 

ern Provinces. tiee, J n the North-Western Provinces, 

moro in accordance with right principle. On the resumption 
of a jagheer, it is competent to tho Government to maintain 
the ex-jaglieerdar in possession, if he has acquired a prescrip¬ 
tive right by actual occupancy and management. It is fur¬ 
ther provided that in such event the zemindar shall bo main¬ 
tained in the reoeipt of “ the malikana or other propriotary 
due” which he had previously enjoyed,* 

Tho position of zemindars in confirmed jagheers is provid- 

ftub-setticmonts in For- ed for h J another enactment, which 

gunnah Sukrawab made empowers the Collector to concludo a 
on a system resembling * . . , 

that of Oudh. settlement with the zemindars on bchali 

of tho jagheordar “if satisfied that the applicants do possess an 
hereditary and transferable property in the land, or the produce 
or rent thereof.”j And although thcro is hero no indication 
of the Oudh procedure for securing “nankar” and other exist¬ 
ing privileges to the old proprietors whoso rights havo only par 
tially survived, yet a system nearly resembling it was actually 


* Regulation XIII,, 1825. 
t Regulation VII., 1822, Sec. 17. 
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pursued under instructions from Mr. Thomason in- the settle¬ 
ment of Pergunnah Sukrawah, Zillah turruekabad, in 1840.* 

After this digression (which, though I fear too long, may 

, „ perhaps have thrown some light on the 

Scb-Skttlkment in .... T 

Oboh.-— Ruiea for sub- general principles involved), I proceed to 

settlement m 3udU. jj ie p reS ent question of the evidence re¬ 
quired to warrant a sub-settlement in Oudh. 


* The report of this settlement, which deserves perusal, will be found 
in the Selection from the Records of Government, North-Western Provinces , 
Vol. I., p. 77. Mr. Thomason, after a cursory investigation, drew up Notes 
for the Guidance of Settlement Officers, in which he directs the estates to bo 
classified as follows:— 

I. —“ Those mouzrhs in which a settlement is to be made with the pruprie- 
tors. —Wherever there is a community of resident proprietors wild aro 
entitled to divide amongst them the profits of the village, and who, when¬ 
ever the villago has been held in thee.kah by ono or moro of their members, 
have shared the profits with the theckahdar, according to the village cus¬ 
tom, a settlement should be formed vrtih the proprietary community. It 
matters not whether the community have divided the land amongst them, 
or have not so divided It. The point to bo looked to is, whether the thee* 
kahdars who engagod with the jagheerdnr acted simply on their own w> 
count or as the representatives of a community. The settlement must 
bo made in the same way as if tho villages were khalsa. 

II. —Where no such communities existed, “ but certain persons are found 
resident in the village, or otherwise possessed of, or entitled to possess, 
proprietary rights in their own persons, whether or not they have uni, 
formly or generally held a tlicekah of the village, they should have assign¬ 
ed to them a nanlcar in the laud (otherwise called do-biswuce_), the rental 
of which shall be equal to tho rental of the whole village. It should gen¬ 
erally consist of their seer land. Tbo nankarwill beheld rent-free, as his 
heritable and transferable proprietary.” The rest of the village was left 
at the disposal of tho jagheerdar, 

III.—“ Those monzalis where no proprietors arh found to exist. These 
become the absolute right of the jaghoerdar * • * Some little favor may 
b t shown in fixing the rates of those who have evidently some timo or 
other possessed proprietary rights, of which they have been dispossessed 
for a period which precludes restitution to their full rights.” 

The report of tho Commissioner, Mr. E. IT. Robinson, explains in detail 
how these orders wero carried out, and is instructive, as illustrating tho 
causes of extinction of proprietary right, and the various degrees of vital¬ 
ity in which it was found to exist. 


4 
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Where 'no rights aro proved to have Leon exercised or en¬ 
cases for decree of pro- joyed during the 12 years preceding 
nmikar. robrutiry, looh, beyond tlio possession 

of certain fields as “nunkar,” dr “seer,” hold free or at privi¬ 
leged rates, the claimants aro entitled to the recognition of a 
proprietary right in those fields only and to no more.* 


To justify a sub-scttlomcnt ofa whole estate, or of any part 

.. . , of it beyond tho lands in personal posscs- 

Bvldcnce on which sub- J f . 1 

settlement might be de- sion of tho claimants, it is necessary 
creed apart from the sun- , , ,, . . . . , ' 

nuds and promises of Gov- to show that the titlo has been kept 

eminent. alive over the whole -area claimed 

within the torm of limitation. For this purpose (apart alto¬ 
gether from sunnuds and other entanglements) it seoms rea¬ 
sonable to roquiro that the claimants should have held un¬ 
der contract (t. e., pucka) within tho term of limitation.} 
Mr. Wingfield is of opinion that ordi¬ 
narily a lease held with some degree of 
continuousness would be an indispensable part of tho evidence, 
yet he allows that there might he oases in which a singlo 
year’s contract would suffice. “ The Chief Commissioner 
knows of cases in which ho would clccreo a euh-settlement 
when only one year's possession of a lease within the term 
of limitation had beon proved.”} 


Mr. Wingfield's opinion. 


* I presume that care is tuken to provide that the terms on which the 
land is held are equally lavorable with the beBt terms on which it was 
held within limitation. If the nankar was held free of rent altogether, 
it will of course continue so, however contrary this may be to our reve¬ 
nue system! for if assessed with its quota of the revenue, of course ita 
value becomes so much less ; and in that event its area would, to yield an 
equal value, have to bo proportionately increased. 

t There might bo one apparent exception to this rule, in the case of 
bhyachara villages, which will be noticed hereafter. 


} Chief Commissioner’s letter dated 26th June, 1865, paragraph 20, p. 9 . 
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On tho other hand, Mr. Davies holds, that if the claimants 
are proved to be the old proprietors, 
Mr. Davlca opinion. jj je y no t alienaWd their- l ights, 

and aro in possession of nanknr, they have (apart from the 
limitation agreed to by Government) an indofeasible titlo to 
a sub-settlement; but under tho conditions accepted by tho 
Viceroy, he admits the necessity of proving possession undor 
lease subsequent to 1844. If, then, tho old zemindars enjoy¬ 
ing nankar have held under lease within the torm of limita¬ 
tion for even a siugle year, Mr. Davies thinks there is, ipso 
facto, sufficient ground to decree a sub-settlement. 

I cannot seo the necessity or the equity of this principle. 

Tho lease would only be one among 
by him to the holding of a other proofs of the title having.been 
iror;Vaudca n au S al. tbe ^ kept alive over the estate. If, as 

Mr. Carnegy says, it was the custom 
for Talooqdars when they excluded tho proprietors from a 
contract (t. held kutcha) to collect the rents directly them¬ 
selves, and only to omploy the ex-zomindars on that duty in 
the capacity of servants, the case would be raro in which a 
temporary and casual lease for one year, preceded and suc¬ 
ceeded by a long period of diroet management, would con¬ 
stitute evidence sufficient for a sub-settlement. We may 
suppose a case of this kind, in which the old zemindars had 
loug ceased to exercise any control over their estate ; in 
which, in fact, excepting their nankar, their zeinindaroe 
rights had entirely died out ; here the Talooqdar might evi¬ 
dently give a farm of the estato to the old zemindars in a 
temporary and casual manner, just as ho would do to a 
stranger. Such a loase ought not, therofore, in itself, evon in 
conjunction with the holding of nankar, to be regarded as 
immediate and absolute proof of the existence of a full 
zemindaroe titlo. 

Collateral evidence of zomindarcc intorest ovor an estate 

having been kept alive would seem 
Collateral evidence ncccs- . . 

nary in addition to a tempo- to bo indispensable in addition to 

rary lease, the onjoymenl of a lease, where tlie 
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lease was not of a permanent and continuous character. Such 
evidence might be adduced in various shapes. The zemin¬ 
dar might always Lave had the management of his estate, 
arranged for its cultivation, given permission for breaking 
up the waste, exercised control over the jungle, and enjoyed 
the proprietary perquisites and snyer (manorial) products.* 
Aided and strengthened by such liko proofs, a lease, other¬ 
wise to all appearanco casual, might sustuiu the recognition 
of village proprietorship. It would, of course, be a mattor 
for judicial determination whether tho lease were in virtue 
of village proprietorship, or in virtue merely of service ; in 
which latter case it would, I apprehend, prove little.f 


There may abo bo cases in which control and interference 

Case, for sub-iettlomc.it ° C th ° P ttrt ot ‘ thc . P r °I )riotora were 
of ouly a portion of an confined to a sub-division (puttee) of 

the estate, to the part actually under 
cultivation, or even to a portion of the cultivated area. In 
these cases tho sub-settlement would fairly extend only to 
such portions. 

There is, however, one class of claims in which it seems 

to me that thero might have boon an 

Exceptional case of bhya- _ _ p , • , 

thara villages. appearanco ot direct management on 

tlie part of tho Talooqdar, while the 


* “ In the case of the zemindar, the holder was In the receipt of nan- 
kar, seer, purjout, octroi duty, &c., and theae perquisites were the only 
emblems of thc zemindarcc not cxlstl ng in the case of holding by non- 
propriclore, and were always cn joyed by the zemindar, whether he exe¬ 
cuted the kobootyut or not. Most of the zemindars considered sdcI» 
kubuolyut holding as derogatory.”— Report by tht Setllement Vfftctr of 
Sctlajiore. 

f It li not, however, easy always to distinguish whether thc po«ea- 
aiou Is in virtue purely of service or in virtue of proprietary right, or in 
virtue partly of one and partly of the other. See Mr. Wingfield's 
Settlement Ruling No. 1, at page 200 of “ Settlement Circulars,” and 
TP. xjr, nnd xxviiL, Appendix II., to Note on Tenant-right, 
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proprietary right was in reality kept alivoby a viliago com¬ 
munity over thoir wholo lands. It is that of. tho bhyaehara 
tenuro, in which tho whole, or nearly the. wholo. of tho 
lands are hold by a proprietary community, ouch cultivating 
his own property, and being responsible, by the village laar.k 
or distribution, fora rateable share of the demands of Gov¬ 
ernment. Thoro having been little or no distinction under 
the Native Government between rent and revenue, tho Ta- 
looqdar might collect tho ants from each of these village 
proprietors, and in appearance be holding the estate dircot 
tkutcha), and yet tho village proprietors might have been in 
effoctive possession of their prescriptive rights as viliago 
zemindars, with or without the right over tho waste. In a 
case of this kind, it appears quite possible that there might be 
ground for a sub-settlomeut of tho whole estate (with or 
without the waste, as the case might bo) ovon had thcro 
been no loase at all. In such event, each holding or putteo 
would be responsible to the Talooqdar simply for the quota 
of revenue assessed upon it, with a rateable addition to cover 
the dues of tho suporior. 

The points abovo adverted to must, of courso, be the suo- 

, „ ject of independent decision by tho 

In what respects tho Exe- * 

entive Government can pro- Lourt3, and no courso can be dictated 

Fnterfere i^the Son of to their judgment by tho Executive 
such matters. Government, The Government, if 

it found that any line of judicial decision was proceeding in 
a manner involving general injustice, or in violation of 


Mr. Carnegy mentions this class of tenures in his Memorandum II., 
paragraph 7 :—“ Moreover, it was by no means the invariable rule for 
the Talooqdara not to assess nub-proprietary seer. It was of frequent 
occurrence for the holders of the latter to have to pay upon thoir seer 
upon tho well-known batch principle ; and this waB more especially the 
case where tho properties of communities consisting oi numerous members 
were absorbed into talooqus, because in this class of cases it was by no 
mean* uncommon for the great majority of tho cultivation, or perhaps 
the whole of it, to be field as seer."—Page 35. 
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engagements concluded in its political capacity, might inter* 
fere legislatively. 

* • » • * * 

• * * • » * 


It only remains to notico tho principle to be observed in 
jauuels ViLLAOliB, tho settlcmont of jaghcor viHagos. 


Tho observations contained in the first portion of tliis Note 

Jaghecrgrant conferred establish the position, that the grant 
no proprietary right. 0 f a j n gh oer was a simple assignment 

by tho Crown of its own revenuo, and oonferrod no proprie¬ 
tary right. 


It has been objected that the Jagheerdar cannot acquire a 
Jagheerdar may acquire title by prescription. Whore, therc- 


propriotary right by pro 
ecription. 


fore, no zomindaree right adverse to 
tho Jsghocrdar is provod, he thinks 
that tho propriotary titlo should be decreed to Government, 
even if the Jaglieordar bo found to havo long held possession. 
It is true that the Jagheerdar, in encroaching upon the rights 
of the Zemindar, may originally have committod an aot of 
unjust usurpation; but the injustice may have been cured by 
prescription. 


T his view is supported by the enactments whioh I have 

Where no other proprie- quoted in a provious part of this Note, 

tary right i» proved the by t] ic precedent set by Mr. 

Jagheerdar should be re- J 1 ' 

cognized as proprietor. Thomason in the settlement of Per- 

gunnah Sukrawah. On that occasion it was ruled thaUestatcs 
to which no proprietary right was proved “ become the abso¬ 
lute right of the Jagheerdars. ” 


It appears to me that the settlement of jagheers may be 
made upon precisely the same footing as of talookas. 


Foreign Office, 

The 27th December , 1865, 


} 


W. MUIR. 
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Tenant Right in the N.- W. P. and other parts of India . 

I observe three broad distinctions in thb ' title under 
which land was found by us originally to bo ctvnod or 
managed throughout various parts of India : — 

I.—Ryot occupancy or proprietorship. 

Ii.—Oflicial zemimlarsliip. 

111.—Villages proprietorship. 

The first signifies that the ryot is hereditary occupant or 
owner of his own individual holding. The last, village pro - 
prietorship , signifies that ono or moro persons, or a body of 
coparceners, possess proprietary right over all the lands (how¬ 
ever occupied ami iniluding the waste) contained within the 
boundaries of their village or estate, the whole country being 
parcelled out into such village. u Village proprietors” may 
be oitlier talooqdars, zemindars, pntteedars, or members 
of a proprietary and cultivating brotherhood. 

In a general sense it may bo stated, that, on our aoeossion 
to the empire, ryot proprietorship prevailed in llio south of 
India, olfioia zemiudarship in Bengal, and village proprietor¬ 
ship in the North-Western Provinces. I will endeavour to 
show this more iu detail, and to illustrate how each system 
affects the position of tho agricultural community. 

Madras.— Throughout tho greater part of Madras the nor¬ 
mal state of tho ryot is to hold immediately 
Ryot proprietorship. ^ ^ ^ xv l l0never ho so holds 

without the intervention of any middleman, proprietary right is 
vested iu the occupant of individual fields, or it has a ton- 
doncy so to grow up, though often imperfectly, and shucklod 
by, special incidents. 

To begin with the south-western coast, we find in Coorg 
the junum,j or hereditary ryot. lie pat s 
direct to Government at a light rate, but 

Where the tulooqdar hold* as superior, the subordinate zemindarB, &e., 
are tho “ villago proprietors.’’ Where there is no zemindar between th 
tulooqdar and cultivator, the talooqdar is himself tho “ Tillage proprietor.' 
f Commonly called jumma ryot. 
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on condition -that ho shall not alienate nor sublet the land, or 
even cultivate it otherwise man by his own household or by 
his slaves.* This is the most restricted form of property I 
have met with. 

Crossing -the peninsula, we come midway to Coimbatore 

„ and Dindigal, where the nautnmear or 

Coimbatore. , 

gour ryot is recognized as the absoluto 

proprietor of the soil; and, indeed, “ in all the provinces 

south of Madras a property in the land is invested in the 

resident inhabitants of each village.”! 


‘•'Alienation, even by subletting, is effectually prevented by the usage 
of tho country, which decidedly forbids it, and the priuciplo that obtains 
of regasdlng the proprietary right to the soil as originally vested in tho 
Sovereign. He grants a certain quantity of land to a ryot at a certain 
annual rate, and for a time divests himself of his proporty. But tho land 
has been grantod to that particular Individual and to no other; it has been 
let at a specific rate of tax and no other. Let another tenant bo found 
there paying to tbo actual lessee a higher tax than that fixed by tho 
sircar, and the lease is ipso facto annulled • the land falls again into tho 
possession of the sovereign power, and is again at its disposal.”— Report 
by General Fraser, dated 30 th August, 1834. 

An application has lately boon made to permit tho subletting of such 
lands. The object, It Is said, of so strange a tenure, Is to prevent the land 
falling Into tho hands of strangers and to uphold tho Coorg nationality. 

t Fifth Report, Appendix 31, p. 974, <t seq. —These hereditary owners are 
also called puttnokut ryota: besides them, there were in all villages other 
descriptions of ryots called Vcllala, Vcrwadus, and Pondoogoadies. The 
nautumcars, gonra, or mahajuns, held a portion of each village rent-free; 
the various village servants and officers possessed lands for their support, 
but had no further claim to cultivate. 

The villages were divided into sircar fin which tho ryot pays direct) and 
paliaput villages ; tho latter being so called from polygars, or middlemen, 
to whom the estates hod been assigned by Government for certain purposes. 
These became a kiud of official zemindars ; and I am informed by the 
Hon’blo Mr. Taylor that they so continue to tho present day in Salem, 
Madura, and Arcot. 

Mr. Hodgson, whose statements are quoted in the Fifth Report, genera¬ 
lizing from his own observation, concludes somewhat rashly that neither 
Government, nor its representative, the zemindar, is anywhero in India the 
absolute proprietor of the soil (paragraph 43). He holds, that, “ from the 
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Malabar. 


tn Tanjoro and other districts, tlie meerassidarb have a right 
, of property in their holdings, freely and 

unconditional I’ 7 transferable. These have 
sub-tenants called paracootfies,* who cultivate on their own 
stock, bat are liable to be ousted. 

“In MUlabar individual proprietary right prevails through¬ 
out tlio provinco.” There we find the 
jemnum tonnre, <! a fee-simple or here¬ 
ditary right of possession,” which can be leased or mortgaged. 
Cuy kanum patum , which also prevails, is called “ a 
tenure by labor, or usufructuary tenurethe jemnumkar 
assigns a portion of land to be fenced and stocked, in consider¬ 
ation of which tho holding is enjoyed free of charge for 12 
years. If resumed, which is seldom tho case, compensation is 
givon for tlia cost of improvement; otherwise tho tenure 
is maintained at an easy rent.■}• 

In Oanara we have the mul guenies, or proprietary teuanls, 
divided into tho nair mul guemj (or high 
caste) tenure by ancient prescription, 
and the shnd mul gv.euy, by purchase; chail gueny is tho 
tenant-at-will, from whom (as in Oudh) the landlords may 
get some additional rent whenever there is a higher offer.:£ 


Canara, 


most northern parts ot ludiu to Cape Comorin, the right of paying a define^ 
rent, and no more, is a right inherent in alt cultivators and that the “ pro- 
prietary right is, therefore, no more than the right to collect from the cul¬ 
tivators tiiat rent which custom has established ,”—rage 977. A useful 
lesson against crude and hasty generalizations ! 


* Fifth Jlepnr/, Appendix 31, p. 829,—Sometimes a whole village belongs 
to a singlo Meeraasidar or to a coparcenary body. In this case tho tenure 
fcalled yekabhogum or jamadayam ) mUBt somewhat resemble the coparcenary 
tenure of Northern India.— Page 830. In tho warum (or division of crops) 
w# fiud, as tn tlio North-Western Provinces, tho high caste cultivator 
" receiving a higher varum than the rent,” i, c., paying a lower rent .—Vagt 
831. 

t Ibid., pp. 134 & 799.—“ Almost the whole of the land in Slalabar, 
cultivated and uncultivated, is private property, and held by Jemnum right, 
which conveys full absolute property in the soil,” 
t Ibid., p. 815. 


5 
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In reference to those tenures :hc Collector in 1801 thus 
wrote :— 

“In many cases the landlords have found it necessary to RTant them 
mu! gueny tenures j i. o., for ever, at a nxed rent. This species of tenure in 
nearly as good ns a freehold. It descends from father to son, and from 
uncles to nephews, A tenant can in no case be ousted, but for non-payment 
of rent; and, even in this case, not till he has been fully recompensed by 
his landlord for every lasting improvement he may have mado to the land. 
A tenant without heirs tmy bequeath his tenure to any person he pleaseR ; 
the general custom, however, where there is no issue, is to adopt a son with 
the consent of the landlord. lie can also Bell his property hr such lands. 
Some tenures of this sort are purchased; others are not. Thero arc chnlli 
gumiea, or teuants-at-wiil, who, by courtesy, have become tenants In per¬ 
petuity j these are such as have held lands of a superior landlord for two 
generations or more : in some eases, indeed, it hnB been extended to those 
who have held 50 years, and who, with the consent of the superior, have at 
different times made expensive improvements to their lands, or have levelled 
or brought others into cultivation : such lands are generally supposed to 
descend from father to son, for ever, at the original rent agreed on. The 
superior has tho right either to raise his rent or oust his tenant; but it is 
universally considered a stretch of power so unjust and illiberal that it is 
seldom or never resorted to ; at any rate, before it can b 3 done, the tenant 
must he reimbursed in full for all lasting improvements. This custum, 
indeed, which is also extended by right toall tenants at-will for a year oven 
making improvements witli tho consent of their landlord, and, by courtesy, 
to those making them without Ilia knowldge, is tho grand fundamental system 
and prop of the Canara agricultural system, ami iB well worthy of imitation 
either in other parts of India or Europe. It alone may be said to have been 
tne cause of half tho land in Canara being brought into and kept in cul¬ 
tivation.* 

In Peddaporo and Cnttamoor “ a right is vested in the ryots 

_ ,, which partakes moro of what is termed 

FeddaporCs 

in tho southern provinces the pqshan- 
gary tenure (i. e., in which no sale of tho right of occupancy 
is customary) than of tho ailhikaree tenure, under which the 
right of occupancy is considered a property transferable!, 
subject to tho obligations annexed to the possession of it.”f 

In the Tamil country generally, which moro or less escaped 
Mahomedan aggression, and in which, consequently, tho 


* Fifth Report, p. 818. 


t Ibid., p. 981. 
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Hindoo systora might bo expected to survivo hi its normal 
type, wo seo, besides tho mocrassidar'or proprietor, a class of 
non-proprietary tenants, divided into oolcoody, or permanent, 
and paracoody, or temporary, 

“The tenure ia thus explained In some instance* tlio same family 
has rented the aatne furrn at a stipulated amount (or share of the crop) 
for several generations, in which case the oolcoody tenant enjoys a right 
by prescription to hold the same land for ever on payment of tho Bam# 
rent. The oolcoody tenant can never bo ouBtod from his farm as long as 
he pays the rent, nor can that rent be raised by tho landlord or mocrussidar. 
The right to cultivate descends to his children! and he may even mortgage, 
but cannot sell, that right. The paracoody, or temporary, tenants do not 
enjoy these privileges: they make thoir stipulation for a term, after which 
the agreement must be voluntarily renewed by both parties, or the right to 
occupation ceases.”* 

Colonel Briggs tells us :—■“ In the villages where the lands arele eld in 
common, the tenants hold of all tho ineerassldara a9 a corporation; where they 
have been divided, they hold of individuals. In addition to their stipulated 
rents, payable in kind or in money, they pay the established fees to the 
corporation. In no case havo they any concern whatever with the mcernBsy 
maunium, or rent-free land attached to mcerassy tenure, or to any of the 
other privileges belonging to the members of that community. The mee- 
rassidar, after receiving his rent, pays to the Government its share, and 
■whatsoever remains surplus Is retained by him aa his profit or rent. This 
profit is termed awamybhogum, signifying landlord’s portion.”! 

This tonure must in some respects rosomblo tho zemindarco 
or puttcedaree tenure of the North-Western Provinces. 

Of the pycaries there are said to bo two kinds, tho resident, 
who has some sort of continuing interost in tho soil; and the 
stranger, who lias no such interest, and has to be tempted 
from a distanco by a lighter rent.t The following extract 
shows that in some places the pycary bears a strong resem¬ 
blance to tho hereditary cultivator of Bengal:— 

“ There are, however, many instances whore I’ycaries bear exact analogy 
to the copyholders of England. The latter, it has 
Blackstone, Vol. 2. bcon shown, derived their title to their estates 
from long residence and occupancy of them, and 
thence were enabled to preseribo against the lords of whom they held 


* Minute by Board of Revenue, Fort St. George, 5th January, 1818. 
t Briggs’s Land Tax, p. 249. t Fifth Report, p. 105, 
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them, oven before the statute of Charles IT., which gave them a property 
tn land, although originally mere tenants: they could not before this be 
compelled to relinquish their land at the lord’B will if they continued 
to perform the services, that is, to pay him the rent, into which all services 
were for the most part resolved. Yet their subjection to the lord is, even 
to this day, so clearly preserved, that a copyhold does not pass from one 
man to another by tho common rulcR o[ alienation, as in other estates, but 
must be first surrendered back to the lord of the fee, on which it is depend¬ 
ent. So the description of pycarios here mentioned enjoy the right of 
cultivating the soil by prescription, themselves and their ancestors having 
done so for many generations. They cannot be forced away frooi the vil¬ 
lage at the will of the meerassidars, who must assign ground for them. 
But they cannot sell, mortgage, or transfer, for a valuable consideration, 
their right ; for it consists iu the use only, and not In the substance, of the 
soil. Their heirs succeed i but, in default of them, the lands revert to the 
meerassidars. This, however, Is to be considered the law as it originally 
stood with regard to such property ; fur, on account of the reduced state 
of population, these pycuries, I believe, are allowed to call in others anti 
to appoint successors. Still the right is never a subject of bargain and Bale. 
They receive a share of 45, instead of 50, pur cent.; because, although they 
have no more than a contingent interest, yet it is improved nt least into a 
life estate. But they do not in any shape participate in the fees and pri¬ 
vileges of the meerassidars, to whom, on the contrary, tire” pay fees.”* 

Mr. Thncbcray, who was deputed to report on the suitabi¬ 
lity of tho zeiuindaree system for Madras, thus sums up the 
tenure prevailing throughout the Presidency :— 

" All this peninsula, it may be said, except, perhaps, only Canara, Mala- 
hfr, and a few other provinces, has exhibited, from time Immemorial, but 
one system of land revenue. The land has been considered the properly 
of tho Sircar (Government) and the ryots ; tho interest in the soil has been 
divided botween these two, but the ryots have possessed little more inter¬ 
est than that of being hereditary tenants. If any persons have a claim to 
participate with Government in the property in the soil, it is the ryols, 
the men who originally reclaimed and cultivated tho lands. The Country 
Is divided into villages : a village, geographically, is a tract of country com¬ 
prising some thousand acres oi waste and arable lands. Considered politically, 
it is a little republic, or rather corporation, having its municipal officers and 
corporate artificers: its boundaries are hardly ever Bltercd ; thero it stands 
for centuries, and though occasionally Injured, or even desolated, by war or 


Fifth Jiffort, p. 715. 
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famine, the same name, boundaries, interests, and, perhaps, even families, 

remain the hereditary tenants of the land for centuries.”* * 

In Mysore, besides lands held on a privileged title, which 
are generatl} saleable, there are the Can- 
My»ore. day an and the Buttai tenures, both 

* Fifth P- Dirt, p. 992,—Mr. Thackeray thus indignantly rejects the pro¬ 
posal for a zemindaree settlement, and lauds the custom of la petite culture 
by ryot proprietors :— 

‘‘Objection 3. The remission goes to the wrong person; it should go to the 
ryot. The zemindar is not the cultivator ; ho dots not even superintend 
cultivation if the ryot be independent of him ; and it is more likely that 
the remission will be tippliod to marriages and idle expenses than if given 
to the ryots. The husbandman in India is the most industrious parsimonious 
creature in the worlds a stranger to vice, thinking of nothing but cultiva¬ 
ting his field, main lining his family, and paying the Sircar rent. Why, 
then, shall the remission, the mainspring of future industry and improve¬ 
ment, be made to a stranger, perhaps a ferocious polygar, an avaricious, 
speculating Soucar, or an intriguing 1 tubas!), merely to enable him to grow 
fat and pay the revenue in caso a bad year ahould come ? Would it not 
be better to make the remlsslou to tho ryot ? It would equally tend to 
the security of the’■evonue, or, perhaps, more so-, because it would be 
more likely to no uuectly ap“lied to the extension and improvement of 
cultivation. In case of unforeaeon misfortunes, the relations of the ryot 
would assist him ; ho could mortgage his land, and go on paying his 
revenue. The ryot is tho man who feels, ub it were, married to his field. 
What an effect the sonse of a property in the soi l would have upon him 1 As 
it is, under oppression, ho still sticks to his field as long as he can. The 
people in Canara feel this ; and every man builds his house inhis own field 
It is said a remission to tlio ryot is applied immediately to the land and 
farming stock of the oouutry; a remission to the zemindar is applied in¬ 
directly, through many channels of Soucars, securities, renters, &c. Be¬ 
sides, we talk a great deal of the happiness of the people: how can we 
increase the happiness of the bulk of the people so much as by making 
their possessive proprietary right and giving them all the advantages of 
property and permanency f It may bo Baid that the rights of the inferior 
ryots will be secured at any rate; but, if it is admitted that a remission is 
necessary to convert the lands they cultivate into ealeablo property, it must 
follow that we withhold the property from them until we give up the remis¬ 
sion to them. Indeed, it scorns to me contrary to the benevolent intentions 
ol the Court of Piroctors to give all the advantages of the new system to 
a set of moil to be created on purpose to enjoy them ; and to place in 
thraldom those industrious people who constitute the bulk of tho poople, 
and by whoso labors our armies are iu reality paid, our investments 
provided, and our whole Government supported.’ ’—lin'd., p. 914, 
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assessed at full rates, the former in money, tho latter in kind; 
the proportion taken being one-half theoretically, though 
supposed to be less in practice. 

“ There is an hereditary right of cultivation attached to both Can&ayan 
and Buttai glands, and this is not interfered with bo long as the Government 
dues are punctually paid or the land is not left barren : b”t, in either of 
these cases, Government exercises the right of proprietor of tho soil.”* * * § 


Tho following extract is instructive, as proving that an 
hereditary tenure may consist with a 

An hereditary right 

uf property possessed degree or subjoction to the landlord 

even by predial slaves, ,• , , 

amounting even to agrestic slavery 

“ It has been stated by very competent authority that in the Tamil 
country, the Tarryers and Fullers, moat of whom ;.re alaveB attached to the 
lands of the vellalera.f as well as tho pullia, who aro generally Bcrfa on the 
lands ol Brahmins, sometimes claim hereditary private landed property as 
the incident of their villanage, and that it is generally allowed to them and 
their descendants on proving their former residence in the village, however 
long they may have been absent from it.”J 

From a review of those authorities, it may be assumed as 
General conclusions the general characteristic of the Madras 

as to Southern India. tenure that it constitutes a proprietary, 

or at least an heritable, title in the head ryot over his own 
holding; whilo the sub-tenants and inferior classes of ryots 
are sometimes tonants-at-wili, and sometimes have rights of 
occupancy of greater or less strength. 


Wherever a superior intervenes—-as, for example, tho village 
headman, potail, pud/tan. §c. — or has been created or 
recognized by Government—as tho zemindar, pohjtjar, Spc .—he 
holds merely an official position as collector and manager, 
and possesses, independently of his own proper holding, no 
proprietary interest in tho soil. § 


* See Report on Mysore for 1864.65, p. 6. 

f Hindoo landed proprietor. 

J Briggs’s land Tax, pp. 54 and 55. 

§ Report on Mysore for 18G4-65, pp. 84,188, &c. 
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It is not unnatural to conclude that this etato of things 
approaches nearest to tho primitive condition upon which the 
land was hold throughout Southern and Central India before 
successive invasions from the north changed the face of 
society. 

" Tt is ir> tho southern provinces of tho peninsula” (thus write the 
authors of the Fifth lteport), “ which are situated below the Ghilts, ami 
which fnom their local position with relation to that formidable barrier and 
the greater heat of the climate were last invaded by the northern conquer¬ 
ors, and in which, therefore, primitive institutions and rights have under¬ 
gone less change, that tho tenures which have been described were found 
to exist in a less Impaired state.”* 


If any general principle can safely bo drawn from these 
facts, it may be thus stated: that, in the absence of a superior 
claiming a proprietary right, tho ryot or cultivator is invested 
with an interest in tho soil approaching more or loss to that 
of a proprietor. The lowest form of the tenure is a right of 
simple occupancy. 

Thus also the, Fifth Report 

“In those lands where there are no mccrassidars to claim, the ryots 
may be considered as onl paracoorlies, holding of the Sircnr; enjoying, as 
they do, an hereditary rigiit of occupancy, subject to the condition of 
paying tho rents demanded of them. 

“ This right it has never been the practice either of the Hindoo or of 
the Mussulman governments to take from the poorest cultivator, so long 
as he remained in obedience to the general authority of the Sircar and 
duly yielded the public share. Indeed, it is not to bo discovered in tho 
history of the Hindoos, from the reign of their first princes until the 
final downfall of the Hindoo authority, that any of the landed rightB to 
which your Committee have thus briefly adverted were ever impeached 
or destroyed: on the contrary, their uninterrupted existence is proved by 
numberless records, and by uone more distinctly than by tho ordinary 
form of a deed of salc.”j- 


Bombay; — Throughout Bombay tho failure of land resembles 
„ . „ , that in Madras. We find vilhtgos with thoir 

Tenures m Bombay. t 

municipal constitution complete, and their 
potails or representative head. Tho entire cultivated aroa is 


* Report on Mysore for 180-1-65, p. 187. f Fifth Report, p. 138. 
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owned by the ryots, each man’s holding (as in the bhyachara 
toiiuro in tho. North-Westesn Provinces) being his share.* 
In Ahmedabad u tho ryot holds his land on a general under¬ 
standing that he is not o be superseded as long as lie pays 
his rent, which, though not fixed, is regulated by tho custom 
of tho village.”f In Kaira the cultivator receives the perpe¬ 
tual leaso of a portion of the best land, called his vaita, which 
is highly assessed, and of inferior fields, which arc lightly 
assossed: if his means improve, he is compelled to increase 
his vaita, and allowed to diminish it if they fall off: if he 
relinquishes it altogether, he loses his right to cultivate.}: 
Tho potail was originally held responsible for tho revenue; 
but latterly he seems to have boon relievod of that duty, and 
his importance diminished, by the collection being entrusted 
to the? t alia tty or putwar.§ 

In Candcish “ tho lands of the villago arc considered tho 

„ ... joint property of the townshiptho 

Candetsh, „ 

fallow land, the common pasturage; 

the remainder, “ either the property of individuals or culti¬ 
vated by tenants who receive a portion of tho crops.” || Or¬ 
dinary cultivators pay “ what is termed the full Government 
assessment, being at least one-half of the produce:” privileged 
holdings are called wuttumj , and fetch a price in proportion 
to tho lightness of the assesment.il 


* ddrigg^fi Land Tax, p, 308. Tho right Booms to originate in simplo 
occupation; and heroin appears the distinction between this tenure and 
the bhyachara tenure of the North-Western Provinces, by which 
tite right of property is vested in tho brotherhood, or proprietary family, 
and is confined to its members and such straDgers as they cbooBo to asso¬ 
ciate with themselves, 
f Ibid., p. 318. 

t Briggs, p. 319. This is called thattabundee. Elphinstone (9th April, 
1821 ) remarks that the tenure resembles that in the southern Mahratta 
country, where the vaita is called chulee . 

§ Briggs, p. 328. II Bombay Revenue letter, November, 1823. 

H Briggs, p. 339, 
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Speaking gonerally, the e are in Bombay throe classes of 
ryots; (1) tlieerassidars, or lutvfocl proprietor^ possessed of 
loutlum; (2), ooprees, or permanent tenants; (3 ), waricanda 
kurrees, or temporary tenants. 

Tho first-named tenure can be traced to the remotest antiquity; it may 
be conferred by the heads of vill igos, and implies an hereditary right so 
long as the “ assessment, according to the established usage of the village, 
is paid.” Possession can even be recovered after desertion. The oupreo 
tenure, bating some privileges, is almost an valuable. “ There is no 
mceran in the Southern Mahratta country, nor in Becjapore; and perma¬ 
nent occupancy, though recognized, docs not confer similar advantages.” 

In Southern Seindn, “ every holder of land who contracts 

, with the State for tho payment of rent 

Scinde. 4 _ t 1 * 

is a zemindar," 

“ lie is generally the holder of a few acres, which lie cultivates himself 
in most cases. The subdivision of land there, in fact, is quite as minute 
as in ordinary Doccan villages.” In Northern Scinde, on the contrary, wo 
find an approach to village proprietorship of the North-West; the zemin¬ 
dar “often holding whole villages with the entire and absolute power of 
subletting all the land." But even here an hereditary class of cultivators 
Is recognized by the zemindar, having the right of occupancy on pay¬ 
ment of a certain rent.f 

On tho whole, the condition of cultivators iu Scinclo so 
much resembles that in Bombay that the same rules of settle¬ 
ment are found equally applicable. 


* Bombay Rrvcnue Utter, dated 51 h November, 1823.—The proportion of 
mceraadars to ooprees in Poona, the former seat of the Mahratta govern¬ 
ment, is 3 to 1 j in Almtcdnuggur they are equal. The proportion of 
temporary ryot,a is not stated. In Candeish the Meernsdars are few ; but 
tho hereditary ryots, whose tenuro iB nearly as valuable, form three-eighths 
of the agricultural community. 

In the meeras tenure the right of pre-emption exists among the pri¬ 
vileged community, much as it docs in tho j-mtteedaree tenures of t ha 
North-Western Provinces .—Bruy ye, p. 346. 

-f “ There is a class of hereditary cultivators called mouroosee haters in 
Northern Scinde, who have cultivated the same land for years, paying 
lapti to the zetuindar in uddition to the Government assessment. The 
zemindars admit that this class of cultivators has a right of occupancy 
on tho conditions mentioned .”—Report by Major Francis, Superintendent 
of Survey, 16 th March, 1853. 


t> 
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The sam'o observation applies to the assigned Berar dis¬ 
tricts. The pota.il is the hereditary 
Hyderabad. cnjicctor of'tlie rents. In theory there 

is no proprietary right but in t’so State; in practice tho ryots 
possess “ all the appurtenances of proprietorship; they can 
sell, underlet, and transfer their holdings as they please ; 
they cannot bo ejected so long as they pay the rent,: and they 
have this advantage over proprietors, that, having sold or 
resigned their holdings, they can take a fresh holding else¬ 
where with the same privileges as before.”* Simple occupa¬ 
tion, or reclamation of tho waste by a stranger, creates tho 
same right. 


We learn from Malcolm that in Malva there arc three 

Malm% classes of ryots: (1) the junnee or 

wuttunee kursnn ; (2) tlio sookhbnsoe; 
(3) the pijkcishtee. There is no mention of potails or vill.igo 
officers. 

The ‘ jurraco’ ryots posses* a 1 • Htie to the fit-1 (3 b thei forefathers cul¬ 
tivated, which is never disputed while they pay the Government share 
they have tho power uf subletting. ‘‘ In general a fixed known reut, and 
established and understood dues, or fees, arc taken from such poisons, 
beyond which all demands are deemed violence and injustice. When 
compelled by extreme oppression to move, they arc generally brought 
back, us it is considered the greatest misfortune that can befal a coun¬ 
try to loso its hereditary kursans.” Many of these becomo wealthy, 
and employ their capital In reclaiming the waste. 

Tho ' sookhbasecs ’ are new settlers, who at first “ have no immunities 
or rights, and uro much at the mercy of those by whom thpy arc em¬ 
ployed. After two or three generations the descendant of the original 
eookhbassee kursan becomes one of the wuttunee, or native, cultivators 
of the village which ho inhabits. 

The pykai ht ryots, so called because non-rcsldent, possess no rights 
beyond their pottahs or agreements, which seldom extends to more than 
five ycars.t 


•Report by Mr. Yule, the Resident of Hyderabad, dated 14th Decem¬ 
ber, and by the Commissioner, dated 3rd November, 1864. 

+ Malcolm't Report on Malwa, p. 418. 
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In die Proviuco of Niirar the type of cultivating occupancy 

» r . resembles that of other Mahratta dis- 

JYimar . 

triets, excepting that from exaction and 
oppression the tenure appear- weaker. 

Here the pergunnah officers* * * § are termed “ Zemindars. ” .The patail 
possesses ,/ uiarn ” land and certain rights and functions, but the villages 
were ordinarily by the nativo government farmed to strangers. The po- 
tailship is hereditary ; its privileges are not divisible nor transferable, 
except on failure of heirs.f “Old resident cultivators possess a right of 
occupancy so long as they pay their rents. ”$ Some few of the ryots, as 
well as the potails, have umttiau, but they can be transferred only in 
default of male issue and with consent of the ruler.§ After our occupa- 
tiou, the rigb* to sell was universally admitted.!) 

“ The security of the ryot” (as under the native rule in Ondh ) “ was of 
a negative character; if he is not well treated, he mo cs off to an adjoin¬ 
ing village under another farmer, and cultivates there until the obfloxious 
farmer is changed. The farmers dread a combination of their ryots; and, 
ns they cannot meet tham by a combination among themselvcB, the orderly 
and industrious ryots are safe and secure; they are too valuable to the 
farmer to be neglected, and they know too well their value and importance 
to suffer long any great oppression ; it is an adjustment or equalization of 
interests by the operation of npply and demand and a calculation of 
profit and loss that keeps all together.’'^ 

In the Saugor and Nurbutlda territories a very similar sfato 
, „ of things prevailed. Under our Gov- 

ZVurbudda Territories, 

ornment proprietary right was never 
acknowledged in the “ malgoozars” or farmers who enteml 
into engagements with Government; and it is only in the 
settlement now being formod that, under instructions origin¬ 
ally isSKod by the Government of the North-Western Fro- 
vinoes, a proprietary title is being recognized or conferred. 
Under the previously existing system an hereditary right 


* The Mundlooee and Canoougo.—Sec Reports on Nimar published by 
the Government, North-Western Provinces, inriSSS, p. 92. 

t Ibid , p. 87. 

£ Captain French, Political Assistant, says that the right “ is heredi¬ 
tary, and though the custom cau scarcely be said to exist, there is no im¬ 
pediment to the right of cultivation being sold to another with the consent 
of the authorities.”— Ibid,, p. 90, 

§ Ibid., p„ 87. || Ibid., p. 04. 

f Sir Robert JthimjltVJl’jj Report, January, 1817; Ibid,, p, 82, 
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grew np from length of eultivsitihg occupancy, and tins 
(wlierever no stronger claim has been proved) is now being 
constituted a proprietary t'die.* * * § 

In Meywar the ryot is the proprietor of- the soil. “ He 
compares his right to the doobj (grass), 
liajpootam. which no vicissitudes can destroy. Ho 

calls the land his lapota ,—the most emphatic phrase his lan¬ 
guage commands for patrimonial inheritance, liapota is the 
xvultun and nicer as of the peninsula. The holder, if a mili¬ 
tary vassal, is called <( bhomia. ” The eamatehi of Malabar 
is the bhomia of Rajustun. | The potail was only primus 
inter pares , possessing no proprietary right beyond his own 
holding and certain perquisites.§ Rent is taken generally 
in kind, at rates varying from one-half on the autumnal to a 
third or two-fifths on tho spring crops.”|| 

Throughout the Himalayan mountains, where indigenous 

. custom has been little disturbed by 

Himalayan reyions- / 

the stranger, w’c find the great body 

of occupant cultivators holding cither as proprietors or as 

hereditary ryots. “ Tho land seldom changes proprietors; 

the greater part of the present occupants there derive their 

claims to the soil solely from tlio prescription of long estab- 


* See orders issued by the Lieutenant-Governor, Mr. J. R. Colvin, in 
1853, Appendix 20 to Settlement Directions, p. 157. “ All cultivators who 
have been in possession of thftr holdings since 1840 (a date which ^adopted 
as it has already been named by Colonel Sloeman as that from which 
continuous possession wsuld constitute an hereditary cultivator), shall be 
deemed to be, in the absence of other fixed ami stronger claims, entitled 
to such full proprietary rights. 

t So called from the tenacity with which it clings to the soil, 

J Tod’s Hajastan, Vol. I., p. 494, et seq. 

§ He obtains scrana, or a seer in every maund of 40 seers. The same 
allowance under the same name is taken by certain claimants (Rajpoots, 
I think) of extensive tracts about Ruorkce, in the Saharunpore District. 

|| Ted’s Rajasthan, Vo\. I., p, 502.—In Marwar, Colonel Tod says, “a 
corn rent, the only one recognised in ancient India, and termed huttai, or 
division, is apportioned equally between the Triuee aud the husbaudmau.’’ 

Ibid., Vol. II., p. 172. 
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lishod and undisturbed ppssossion.* Eaeli man .is owner of 
his own holding, and the sefcriemoni is, literally , speaking, 
ryotwarry.”f 

We have thus taken a comprehensive and (so far as the 
General law of tenant means at my command permit) an 
occupancy. exhaustive view of the question 

throughout India, excepting the Gangetie valley and adjoin¬ 
ing tracts; and 1 am now entitled to draw the conclusion that 
over tho whole country thore exists the general law of ryot 
right. With few exceptions, no proprietary titlo intervenes 
between the Sovereign and the cultivator. The individual 
occupant, as a rulo, is either proprietor or permanent holder. 
The oxactions of the State may often have reduced tho title to 
a mere shadow ; but the moment tyranny and oppression are 
withdrawn, the occupancy resumes its substantial character, 
tending to acquire more or less of a beneficial interest. Such 
is the tonure which in every quarter exists, or which springs 
up naturally in tho soil. 

Bengal. —Coining now to Bongal, a careful retrospect 
loads to two conclusions: first, that tenant light existed in 
Bengal very much as it did in Central and Southern India: 
and second, that tho zemindar of Bengal had more tho features 


Mr. Traill’s Report, printed in tho As. Res., Vul. XVI.— See Reports 
on Kumaon, p. 31. 

t Report iy Mr. J. H. Batten, Ibid., pp. 129*131.—Besides the proprietors, 
we find ihaekurs, with right of occupancy so long as they pay the Govern¬ 
ment share of the reveuue, and airdhane, who hold *on lease; but these 
latter are comparatively few,— Ibid., p. 465. The property in tho soil is 
held theoretically to vest in the Sovereign.—F, 31. 

So, in Mr. Barnes’s Report of tho Kangra Hills I fancy I can dis¬ 
cover tiiat primitive condition of landed tenuro which atone time, perhaps, 
prevailed throughout Hindoostan.” Then, after describing the proprietors, 
ho adds :—“The people never considered the tenure of that absolute and 
perfect character that they could transfer it finally to another, Tho idea 
of sale is quite strange and even distasteful to them. The land, they 
argue, belongs to Government,”—Paragraphs 121*123, 
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of an official than of a propriotary origin. Those two facts, 
as I will show lieroaftOr, aro closely connected. 


In the Northern Cirears of Madras the state of things ap¬ 
proximates to that- in Bengal. The 
Northern Sircars. . . 

“zemindar is there described as a 

Hindoo farmer, who, for a por cent ago and a grant of land, 
undertook to bo the collector over a certain tract: his interest 
is now confined to a percentage of the assets and disposal of 
the waste.* 


In Cuttack and Orissa, we find Mr. Sterling asserting, as 
the result of his olaboraft) enquiries, 
exactly the same principle. 


Orissa. 


Thd zemlndarco system, ho says, arose out of our “ failure to distin¬ 
guish between the inheritance and sale of an office, and the inheritance 
aiid sale of the land with which that office was connected. Hence, on the 
introduction of the British Government aud regulations, all parties whose 
names appeared in the publio accounts of the preceding administration 
as answerable far, or entrusted with, the collection of trie public dues, were 
forthwith acknowledged not only as ' zemindars,’ but aB proprietors of the 
land comprised in their zemindarees.”f 

The ancient system waa very much what we find cisowhcre; every vil¬ 
lage had its pudiian and biioi, i. e., its headman and accountant, whose 


* See Fifth Iieporl, p. HO ; also Mr. J. Grant's Survey of Northern Sir- 
cars. " The farmer received five per cent, on the net receipts, and a hold¬ 
ing called nankar lavcrum. The officers thus employed were at first dis¬ 
tinguished by the name of krory (i.e., collectors of a krore pf dams'); 
afterwards they were more familiarly kuown as zemindars.”— Ibid., p. 
639. 

f Sterling's Account of Orissa Proper, or Cut/ach, 1818 (?) p, 76.—This 
author mentions seven 11 grades of persons holding offices and tenures con¬ 
nected with the land w'>o appear on the Collector's accounts as zemindars 
and absolute proprietors of the soil. ” Among these are Rajahs, Govern¬ 
ment Collectors, “ Chowdree and Canoongo Talootjdars,” mukuddnms, 
accountants, headmen, &c., p. 79. The nature of some of these terms is 
appartnlfrom the zemindarec grant of the 24-Rergunnahs to the East India 
Company, which specifies that the Company waB to be “ considered aa 
Zemindar, Chowdree, and Taloyfidar.” — ibid., p. 84. 
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offices were both hereditary and transferable. “ The thanee,or fixed cultiva- 
ors, undoubtedly possessed under tlio old Rajal s tlio privilege of hereditary 
occupancy; their fixed assessment wan light and easy; and there was theu 
no one to dispute tho matter with them except the Sovereign, w.io, what¬ 
ever liia claims in theory, of oourgo required nothing from the land but 
an adequate revenue.” It is doubtful whether the tenure was trans 
ferablo.* 

He adds;—“It appears to me a clearly established principle in Cuttack, 
and it ig gcarcely denied by any whoso notions of landed property have 
not been altogether nowly modelled by the British Iswb and regulations, 
that the superior holder, whether mukuddum or Talookdar, lmg no shadow 
of a right to dispossess the thanco ryot from his land so long as ho pays 
the rent dcmandable.” 

That the spurious zemindar, whom in Bengal wo created 

landlord, was mainly of the official type, 

Bengal Proper. ’ . / , . ’ 

is abundantly evident from tho copious 

evidenco contained in the Fifth Report. It will suffice to quote 

ono or two passages as illustrating tho growth of the tenure. 

“ In the latter periods of the Mahomedan dominion the system of farm¬ 
ing the revenues by degrees came into very general use ; and to this, it is 
believed, may be tnoted the origin of most of the zemindars in the Bengal 
Provinces and ih the Norther Sircars. They were, as it is now pretty 
clearly ascertained, in general no other than tho revenue servants of dis- 
tricts of sub-divisions of a province, who, as the Committee have formerly 
explained, were obliged by the conditions on which they held their office to 


* Sterling’s Account of Orissa Proper or Cuttack, 1818, (?) p. 64.— 
“ The thanco ryots almost never hold on pottahs, but the pah“e 
ryots almost universally do." Report of Deputy Commissioner, 16f/i 
August, 1819.—“ The thanco ryots arc considered to possess a permanent 
title of occupancy so long ns they continue to pay the r.nt demanded from 
them. It is farther stated that the demands of the managing pudhans and 
bhois on the thanes ryots were usually restricted to that proportion of the 
demand of Government whicli remained duo after tlio amount paid by tho 
pahee ryots had been appropriated to its liquidation.” Government letter, 
fHth December, 1819. 

It is a curious fact that these thanees, who possess so distinct a right, 
pay a rent materially higher than tho pahecs, who possess none. The 
difference is Raid to bo “ 4 annas in tho rupee,” or 25 per cent. But they 
appear to have some counterbalancing benefits. Thus Mr. Sterling says: — 
“ There is the general advantage of having a home of his own whero his 
ancestors have dwelt in all ages, of sitting under the shade of the trees 
which they planted, and of bestowing his labors on land which in one 
sense may be called his own.’’ 
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account for the collections they made, or the share of the crops they received 
from the ryots, to the go erning .power in whoso service they were 
employed ; and foi; which service ti ey were in the enjoyment of certain 
remuneratory advantages, regulated on tho principle of a percentage or 
commission on the revenues, within tho limits of their local charge ; but 
having, in tho process of time, and during periods of revolution, or of weak* 
ness in tho sowereign authority, acquired an influence and ascendancy which 
it was difficult to keep within the confines of official duty, it was found 
convenient to treat witli them as contractors for the revenues of their re¬ 
spective districts : that is, they wore allowed, on stipulating to pay the State a 
certain sum for such advantage for a given period, to appropriate the reve¬ 
nues to their own use and profit; the amount of the sum for which they 
engaged depended on the relative strength .or weakness of tlio parties, the 
ability of the Government to enforce, or of the zemindar to resist. In thiB 
situation of tilings the practice of sub-renting naturally e sued, and the 
detail of the farming system would extend itself to single villages.”* 

So also Mr. Shore:—“ The most cursory observation shows the situation 
of things in this country to be Bingnlarly confused. Tho relation of a 
zemindar to Government and of a ryot to a zemindar iB neither that of a 
proprietor nor a vassal, but a compound of both. The former performs acts 
of authority unconnected witli proprietary rights s the latter has rights 
without real property ; and the property of the one and the rights of tho 
other aro in a great measure held at discretion. Such was he system which 
wo found, and which we have been under the necessity of adopting.”! 

Tlio limitations, then, prescribed in the Bengal Regulations 
upon the authority of the zemindar wore entirely in accord 
with the tenuro actually prevailing; and the perpetuation of 
die samo in some form or other was unavoidable, unloss wo 
had interfered at once to change the customs of the country 
in a direction contrary to the indigenous tendency which we find 
throughout the peninsula ;—a tendency according to which 
the ryot’s right is epntinually asserted, and instead of decay- 
ing, springs up, develops, and assumes a fixed and permanent 
character. 


* Fifth Report, p. 157.—-So Mr. J. Grant:—“It is further advanced as 
Incontrovertible that the zemindars or other classes of natives, hitherto 
considered the rightful proprietors of the lands, are actually no more than 
annual contracting farmers or receivers of the public rents;” &c .—Ibid, p, 25. 
See also page 401. 
f Ibid., p, 4" 0. 
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The strength of the resident cultivator’s tjtlo in Ben¬ 
gal, assessed though he was at (what, are some¬ 
times termed) “ full market rates,” arid, indeed, at 
rents often higher than those of ciio non-resident tenant-at- 
will,* is testified on every hand. It is unnecessary to refer 
here in detail to tho well-known regulations by which it was 
provided that the resident “ cultivator of the soil, duly pay¬ 
ing his rent, shonld not be dispossessed of the land ho occuf 
pied,” and the rules under which he was entitled to demand 
a pottah at the customary rates and protected from further 
exaction, since theso havo been so fully stated in the late 
judgment 0/ the High Court 


As our rule advanced up the valley of tho Ganges, new 
_ , features came to light. The Collectors 

Behar. _ D 

began to moot with traces of real zemin- 

darship. It is curious to observe the perplexity of our officers 
in Behar, when culled to guide the administration of estates 
cast in the type of villugo proprietorship, and sometimes sub¬ 
ordinate to superior talaoqdars. But there is nothing to 
induce the belief that the position of the ryots of Bohar differed 
essentially from their position in Bengal, f 


In the Provinoo of Benares “village proprietorship,” both 
in the talooqdaree and the puttoodaree 
forms, was found by us in full foroe, and 


Benares. 


“ Neither la the prlvllego, which the ryots in many parts of Bengal 
enjoy, of holding possession of the spots of land which they cultivate so 
long os they pay the revenue assessed upon them, by any means Incom¬ 
patible with tho proprietary rights of the zemlndujB. Whoever cultivates 
the land, the zemindars oan rccsive no moro than the established rent, 
which In most places Is fully equal to what the cultivators can afford to pay.” 
Lord Cornwallis in 1790.— Ibid., p. 487. So Mr. Shore says of the heredi¬ 
tary tenants, that though they hare “ a stronger right than others,” yet 
" they generally pay the highest rents,”— Ibid., p. 193 . 

t Indeed, if we are to believe Mr. Shore, their position was more 
fixed:—“ In Behar the variations in the demands upon the ryots are not 
so great os in Bengal; the system of dividing the produce afford* a clear 
and definite rule wherever that prevail*.”—iSift, p. 445 . 
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(although the authors of the Fifth Report have not oorreotly 


Mr. Shore wa% puzzled by the (now familiar) malikuna, or land given 
in lien of-proprietorship, hold by proprietors temporarily out of possession. 
He confounds it with the perquisites ot the official zemindar :—“ In Bengal 
no such custom has over been formally established, although thero is 
some affinity •between this and the allowance of moshaira —a term which 
signifies salary. — Ibid., p. 451. “ 1 have in vain endouvorod, he says, 
“ to trace its origin p. 452, We And him unconsciously describing the 
fegular putteedareo and talooqdftTee teuuree of the North-West, but with 
such a confusion of names, that in those days zemindar signified talooqdar, 
and talooqdar a putteedar. 

In 1789 we find the Collector of Shahabad sadly embarrassed by “ the 
number and variety of claims” arising out of a “ zemindarce” of 874 
villages. The Baboo talooqdars objected to any one being recognized as 
proprietor (malik) but themselves; while the “ smaller zemindars” 
urged that, “ solely f r the sake of security to themselves, they had placed 
their respective villages under the protection of such talooqdars who, 
from superior Influence, were able to screen them from the vexatious 
interference of the overbearing agents of the hakim •" they now demanded 
separation from the talooqdars and “ claimed the privileges of giving 
in their kyboolneuts.” The following remarks are curious with reference 
to similar questions in Ondh;— 

“ Many of the old proprietors who have disposed of their villages at 
different times In order to pay their balance of revenue urge with great 
earnestnesa that such sales wore occasioned by the oppressive extortion 
of amils, and that at a time when the property of land was rather con¬ 
sidered a misfortune than an advantage ; they therefore request that their 
old accounts may be examined, and that they are most willing to pay Buch 
balances as may appear just, They further urge that the present prospect 
of ease and profit to all proprietors of land from the proposed ten years' 
settlement, as well as from the probability of a fixed mokurrury assess¬ 
ment, will tend considerably to raise its value, and that their property 
was sold to satisfy the demands of amils at every disadvantage, even 
supposing the domands .just, because at that time lands scarcely boro any 
value. 

“ Some cases have occurred where the real proprietors of the soil 
have sold their lands 13 or 16 years ago, but have, nevertheless, continued 
in charge of such lands, for the following reasons:—The purchaser, 
although willing to afford an equitable jurnma, has not unfrcquently been 
frustrated in this respect by the exaction of the amil, and by the eager¬ 
ness of the old malik to submit to any extortion, rather than quit the 
lands be has been obliged to sell. By these means the purchaser has for 
lung intervals remained out of possession. At this particular time, when, 
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apprehended the tenuro*) full provision was made for main¬ 
taining existing proprietary sights, and for Restoring to 
possession original proprietors ousted within* the preceding 
20 years, t. e., subsequently to 1775.t In other re¬ 
spects “ the same system of interior administration as 
had been established in Bengal” was, with the concurrence 
of t.lio Rajah, made applicable to Benares. As a part of the 
system, protection was afforded to the ryot, from whom 
the proprietor is declared entitled to levy only “ tho hakimee 
Government proportion of tho produce.”§ All recent ahwabs 
were abolished,|| and potfahs were to bo granted not exceed¬ 
ing “ tho established rates of the pergunnah for lands of the 
same quality and description,—duo consideration being had, 
as far as may bw required by the customs of tho districts, to 
the alteration of the spocies of culture, and the caste t>f the 
cultivator.”IT This rule was made equally applioablo to 
resident and non-resident ryots ; but, in respect of the latter, 
the following condition is added : — “ provided tho proprietor 
or farmer choos to permit them to continue to cultivate the 
land, which they have the option to do or not as they may 
think proper : whereaskhoodkasht ryots cannot be dispossessed 
as long as they continue to pay the stipulated rent.” 

Whether those rules wore tin innovation, or whether they 
really were in accord with the rights of ryots then existing, 


all are struggling to establish a claim to land, the old proprietors object 
the purchasers not haring had possession us a reason why the bills of sale 
in hia favor should not be adhered to."— Fifth Report, pp. 494 and 495. 

I conclude that such claimants fell into the ranks of privileged ryots. 

* The Select Committee thought they saw in “ the village semindar 
of Benarea" the hereditary Collector or “ potail of the Carnatic, who 
represented the Government and could dispose Of hie eituution" by sale.— 
Ibid., p. 47 . 

f Regulation XI., 1795. £ Regulation I., 1795, 

§ Regulation LI,, 1795. Preamble, 
t Regulation II., 1793, Section 3 . s[ Regulation LI., 1799, Section 10, 
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I will consider after discussing the position of tenants in the 
rest of the ^Nprtk-Western Provinces, which, equally with 
Benares, overlap the Province of Oudh on all sides excepting 
the north. 

North-.Western Provinces.— I find no records to throw 
light on the condition in which we found the cultivating 
classes on our assumption of the North-Western Provinces 
besides the early regulations, which (as themselves exercis¬ 
ing an important influence on their position and rights) will 
bo noticed afterwards. 

The question was for many years warmly discussed whether 
the promise of a permanent settlement early given to the 
landholders of tnese provinces should not, as well on grounds 
of public faith as of public expediency, be redeemed; but 
the proposal in favor of the measure, though supported by 
most of the local authorities, was at homo coldly received. 
In the course of this discussion, an enquiry was prosecuted 
in 1818 into the relative rights of landlord and ryot, the 
results of which are recorded in the Proceedings of Govern¬ 
ment in 1820, with tho able and exhaustive paper of 
Mr. Holt Mackenzie which formed tho basis of Regulation 
VII., J.8‘22.* I will give in detail the conclusions then 
Arrived at 


* These most valuable documents, to which I never before had access, 
•were procured from the Bengal Office; they would have proved of emi¬ 
nent service to the officers engaged in forming the settlement of the 
land revenue under Regulation IX., 1833, and even now would be most 
useful to those employed in revising that settlement. I would suggest 
that the chief papers of the series, especially Mr. Mackenzie's minute, 
should be published. 

Most of the points that have recently engaged attention in reference to 
the expediency of permanent settlement of the land revenue are ably 
argued in these papers ; and it is much to bo regretted that they were not 
generally available during the late discussion of the subject. 
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A scries of questions were asicecl ot the Collectors on tlio 


customs which egulatod, tlie payment 
of rent, whether in inqriey' or kind. 
The two questions bearing most direct¬ 
ly on our present subject are quoted 
in tho margin ; tlio second supposes 
that ejection of a cultivator would only 
take place, if at all, on the occupant 
declining to pay tho same rent as that 
offered bond fide by another. The 
question is not ono of simple power 
to evict without reason assigned; and this must bo borne in 


1 st .—Whether such 
proportion (of the crop) 
is fixed by custom, by 
agreement, or by the 
direction of the land¬ 
holder. 

2 nd.—W h e t h c r a 
landholder can legally 
dispossess a resident or 
khoodkasht ryot, who 
has regularly paid tho 
customary rent for his 
lands, to make way for 
another person who may 
be willing to pay more. 


mind in estimating the replies. 

In reference o the first question, it was answered, that 
for the kburreef and inferior crops rents in kind generally 
prevailed. 

“In tenures of this description,” write thD Board of Commissioners, “tho 
proportion of the crop, whether taken by the landholders fu kind or com¬ 
muted for its vain“ in money, is regulated by custom, which varies 
according to the baturc of the r)il from ono-fourth and hsa in lands newly 
reclaimed to one-half in lands under full cultivation ; and the commuta¬ 
tion for money is similarly governed by fixed custom, conformably to 
which the tenant purchases the landholder’s Bhare at a ceriain rate abovo 
tho market-price after the produce of the field has been estimated by a 
regular appraisement on survey. 


“ Nothing would appear to bo left in these village adjustments to the 
discretion of the landholder. The survey is superintended by the 
* kunya,’ or appraiser, who from long practice has acquired such an 
accuracy of judgment as to seldom err to the extent of half a maund 
In his estimate of tho produce of ten bcegalis or moro j and who, being 
wholly independent of the landholder, can hare no inducement to forfeit 
this character of accuracy and impartiality : and The price is regulated 
by tho bunneeah, or corn-merchant, who, being the general surety of tho 
tenants and their banker in the requisite advances to them for the pay. 
tpent of their instalments, has a common interest with them in preventing 
impositions. 


“ With regard to the nukdee tenures, or money rents, they are foimd 
to be regulated in only few parts of these provinces by established 
pergunnah rates. In goneral, they appear to be annually adjusted by 
mutual agreement. The tenants themselves are stated to be averso to 
binding themselves to a fixed payment beyond the current year, in oousa- 
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qnence of the uncertainty of the seasons j and tho landholder* can scarcely 
feel a disposition to grant long leases i" tho tenants wished for them, 
while their ofwii settlement with Government continues temporary. 

“ Tne nature of the landed property in these provinces may be consi* 
doreil a solid security for the tenants against any imposition or breach of 
faith on the part of the landholders. The majority of estates are single 
villages, from which a tenant who shoutd have cause to complain readily 
removes himself to the next village ; and such is, accordingly, the invari¬ 
able result of any rapacity on thu part of a farmer, whose attompt to 
ouhance his profits always ends in his own ruin ; and although in pykasht 
tenures the landholder is stated to be bound by no fixed rules, but to make 
the best terms he can, these terms will, of course, be governed by the 
mutual interest of the parties, and nut by his own discretion, while tho py¬ 
kasht tenants hold the lands only from year to year. 

“ Tho reports now submitted would show that the landholders con¬ 
ceive themselves to possess tho power of ousting resident tenants, 
although the practl sal exorcise of such power dooB not appear to be fre¬ 
quent j and wc beiiuve that in estates consisting of single villages more 
instances would be found of tenants deserting from the inducement of 
lands on cheaper terms in another place than of tenants dispossessed to 
make way fur pcrsjns offering a higher rent. The legality of this power 
would bo a question for the Courts to decide, unless Government should 
think proper to dotermiue it by a legislative enactment.” 

I proceed with an abstract of the replies of the several 
Collectors, beginning from tho North-West. 

Here not only did a right of occupancy prevail, but the rent could not 
Sahanfnp re be ra ' Beci nbov e the customary rates, which on 

nou proprietary cultivators were adjusted “ ac¬ 
cording to the different kinds of produce. 

o Should an increase bo demanded of the zemindar when a settlement 
of his land is made, he, of course, will raise the rent on tho ryot, and of 
consequence can dispossess him on his terms being refused j but In such 
case only." 

In another report, after Btating the variation in the rates owing to 
differences of soil and caste, a different Collector states 

“ So far village rates jre established according to ancient usage, and 
not changeable at the will and pleasure of the zemindar. 

a Bad faith is seldom practisod by the zemindar or proprietor farming 
his own estate towards his ryot or cultivator i for an infringement on the 
established rates of bis village for the various descriptions of soil compris¬ 
ing it would be ooasidered by the ryot equally a breach of faith as (would 
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be) a disregard of engagements for lands held under pottah. Farmers sre, 
however, stated to be in the hnt.i: of deteriorating their farms towards the 
close of their lease by bad faith and other acts of oppression to their 
ryots. In those villages whero the population is not adequate to the cul¬ 
ture of the whole land, and those which are entirely waste or uninhabited, 
tho zemindar is less bound by any known rules or principles. 

" In villages of this character, whero no regular or known rates exist 
for tho variou descriptions of soil and produce, tho landholder lcaaea his 
lands annually under pottah, on the best terms he is able to procure from 
the cultivator." 

And, again, repeating his opinion that a proprietor could not legally 
dispossess a cullivator paying at the customary rates, he adds :—“ Indeed, 
where established rates exist, they aro so far considered binding upun tho 
good faith of the landholder that pottahs are seldom or ever required or 
granted.” 

Moradabad. Opinion is stated to be in favor of the power 

to ouat ; but in practice it w»s nevor exercised. 

11 Tho portion of the crop taken by tho zemindar on all species of pro¬ 
duce Is, I believe, the same in the same situations, and is fixed by custom 
•nd agreement.” 

In respect of ceases taken for village expenses, police, &c., the Collect¬ 
or writes:—‘‘I believe in general there is a very small portion, if any, om- 
bozzlod by the zeu,..idars. The ryots of a village aro well acquainted 
with the mode in which those collections axe disposed of, and will at all 
times resist imposition. 

“ The only nukdoc* tonuros in this district 1 am acquainted with are 
those on zubteef produce, the rates of which aro always settled by the 
pergunnah custom or mutual agreement, and not by the discretion of tho 
zemindar. 

“ I consider the only real description of the kboodkasbt ryot to he of 
the family of the zemindar, and lie cannot be dispossessed, for ho will 
never suffer himself to be so without bloodshed; every other ryot, it 
appears to Tie tho general opinion, can bo ousted without any infringement 
of justice ihould be refuse to pay the rent demandable from him. 

“ This is a circumstance, however, which is not likely to happen in thii 
district for many years to come i the quantity of uncultivated land is so 
great that the ryots can always obtain abundance in every situation and 
irt almost every village, and they in general feci much less reluctance in 
changing their abodo than the zemindar does in parting with them.” 

On the expiration of lease, the landlord was generally considered free 
to let the land to whom he pleased ; but 
Bareilly. ordinarily it was let to the same tenant. 


Money. 


| Bates on the kind of crop grown. 
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" Where rents are governed by any known established pergunnah rates, 
although pottajis are nof granted, the rights of the tenant are equally 
respected,'as It is the interest of the landholder not to molest the tenants 
in tt.eir possession so long as tney fulfill their engagements." Oppression 
and exaction were, however, frequent on the part of farmers, who, pos¬ 
sessing only a temporary interest in the land, were not in an equal degree 
with proprietors concerned for the comfort and welfare of their tenants. 


Shahjehanpore. 


If a higher rent bo offered than a resident 
ryot is willing to pay, he may be ousted. 


Where pottahs are not given, "the tenants are satisfied, bo long as the 
landholder docs not exact more from them than what has been the 
established usage of the village. In cages of over-exaction, the tenant 
has recourse to a civil action against the landholder, who, by Regulation 
V. of 1812, is obliged to refund whatever sum may have been taken in 
excess of the established usage of the pergunnah.” 

Rents are settled "by custom and by agreement; the discretion of the 
zemindar can have little to do with it, aB it 
Muthra. requires much more persuasion on his part to 

induce (ryots) to cultivate than on tholr part 

to be allowed to do so." 

A question as to the mode of adjusting rent in the absence of a fixed 
rate “ supposes a circumstance that the Collector had never known to 
exist,” excepting In Government estate. In settling estates under hla 
own direct management, the Collector was obliged to roduco the recorded 
pergunnah rates [maximum rates heavier than those in actual use] in 
order to equalize the rents with those of surrounding villages. 

By the “ ancient usage of the country, it appears the zemindar has the 
undoubted right of dispossessing any ryot at the expiration of his lease in 
the event of his refuting io pay what may be from local circumstances the real 
and just value of his land.” 

The Collectors’s reply is equivocal. The proprietor “ cannot dispossess 
any person having a right by inheritance in 
Agra. the soil, though he may not be one of thoir 

body in the engagements with Government at 
that time.* But with regard to those that have no other claim to the 
land than as mere tenants, although they may pay their rent ever so 
regularly, the proprietor can dispossess them in favor of other persons 
who may bo willing to ppy more.” 


Where there are fixed rates and mutual 
Skekoaiad (now Mynpoorit,') confidence prevails, no engagements were 
interchanged between the zemindar and ryot. 


* I conclude he means unrecorded or shikmet proprietors. 
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As regards money rents, “ in some case* the rates are fixed by custom. 
In others by agreement; it is seldom or ever Wit to the discretion of the 
zemindar. 


“ A zemindar appears to hare tho power to dispossess a resident or 
khoodkasht ryot who has regularly paid the customary rent for his lands, 
to make way for another person who may be willing to pay more j indeed, 
at a now settlement, when he himself has agreed to an increaao on his 
former jumtna, ho is compelled to enhance the rents of his under-tenants ; 
and if they will not agree to the terms, they, of course, make room for 
others who will. This proceeding ought, perhaps, to bo conflucd chiefly 
to the first year of anew lease.”* 


“ Zemindar* consider themselves at liberty to dispossess any khoodkasht 


Furruckabad. 

A resident ryot might 
Etawah. 

dence. 


ryot who may fall in tho punctual payment of 
his rent, or when higher offers may be made.” 
be ejected “ if another person could bo found 
willing to give a higher rent but a tenant bo 
ejected had the option of Continuing bis resl- 


Landlards whose estates had heeome fully cultivated and leased at 
adequate rents were in the habit of granting pottaha to their ryots for 
the whole term of their own lease.f 


* 'I'lie Collector mentions a case in which a good ryot had boen lost 
from an increased demand in the fourth year of a lease, but seems to 
ascribe the enhancement to a corresponding increase of the Government 
assessment “ Where a progressive or increasing jumma prevails, I 
conclude the zemindar has recourse to the same mode of assessment.” 


Here, as elsewhere, whilo tho zemindars adhered to prescriptive ar*l 
moderate rateB, farmers without pormanout interest in the land are 
accused of Injuring their farms, hy rack-rontiug them towards the close 
of the lease. 


f " Whoro such management has been introduced, the condition of tho 
ryot may be supposed to be far snperior to what is experienced by the 
cultivator, who is exposed to a continual mutation of terms, either by tho 
bad faith of a zemindar, or the rapaelousuesB of a larrner.” 

In endeavoring to settle an estate in which tho Rajpoot landlords had 
been sold out, the Colloctor thus describes the difficulties experienced 
•from the timidity and dcpondonco of tho lower cultivating castes:—“ The 
wretched dependence in which they had been kept by tho Rajpoots had 
produced a timidity of disposition that rnado them afraid to accept tho 
offer of emancipation; and I imagines considerable period of tlmo must 
elapso beforo they will bo found sufficiently emboldened to assert their 
claim to a more equitable participation in the profit of tho land.” 

8 
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The cultivators arc stated to be all proprietors, and ("apparently even if 
so 3 out) 'o have a right of occupancy at cub- 
Bundclkhund. tomary rates. 

The ryot is described as a ten nt at will cultivating from year to year. 

The risk of bad seasons would prevent him 
Cawnpore. from desiring a long lease. The Collector 

adds:— 

“ The link, however, which binds the landlord and tenant is so closely 
•connected, that if the former injure the latter by exacting so great a 
rent for his land as shall not leave the tenant a fair profit fur his risk 
and labor, the injury recoils upon himself, and the opinion of the 
country, which has so much influence upon conduct in all the transaction* 
of life, will depopulate his estate and bring him to ruin. 

“ Money tenures being for the most part prevalent in thi district, the 
rents are governed by the mutual agreement of the parties, founded upon 
known and established pergunnuh rates with respect to 11 denominations 
of land; and I believe few landlords will be found hardy enough during a 
pending lease to dispossess a resident ryut who regularly pays the custom¬ 
ary rent for his land. The landlord, however, at the expiration of the 
lease, is, I conceive, competent to oust the tenant to make way for 
another who is willing to pay more : but I am of opinion this is a ease of 
rare occurrence, seeing that the interest of the ten°nt, although not 
guarded by any positive law, is guarded by a vory pov, jrful principle, 
namely, the plain and evident interest of the landlord. No part of this 
interest, therefore, can be infringed without an evident loss to the 
landlord. 

“ It appears to be an established principle between the landlord and 
tenant of the present day, which lias probably its origin in the exactions 
of former Governments, that the rents of land shall amount to half the 
estimated produce on an average of years, leaving the other for the 
support of the husbandman,” 

The question whether a ryot can be ousted if he refuse to pay a higher 
rent equal, to what is offered by another, is 
Gomckpore and Allahabad, answered in the affirmative; “ but" (adds the 
Collector of Alluhabad) “ such a practice is 
not likoly to occur until the high state of cultivation of the country pro¬ 
duces a competition for lauds. 

“ The rules laid down i» Regulation V., 1812, were obviously intended 
to guard the ryots from oppression ; they have, however, given them a 

* It is not quite clear whether the lease here alluded to is the landlord’s 
own lease, or the cultivator’s pottah. In the former case, the custom 
would resemble that described in Mynpoorie. 
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latitude which enables them to turn that regulation into a source of 
relations annoyance to the landlord.” 

To resumo,—the tenure prevailing 50 years ago ia the 
North-Western Provinces, seems to have corresponded, very 
closely with the custom described as now prevailing in parts 
of Oudh ; and the unexpected coincidence in tracts so simi¬ 
larly circumstanced that <2 priori we should expect their 
tenures to correspond, is calculated to inspire conlidence in 
our conclusions. In some districts of the North-Western 
Provinces the tenant is said to have beon at the will of the 
landlord, though ho always held at customary rates, and in 
practice was never ousted. More generally his position ia 
thus defined : that he oould be ousted, but only if he declined 
to pay rent equal to what was offered hond fide by another. In 
one district tho right of occupancy is asserted absolutely. In 
another, it is hold that by custom tho ryot might bo ousted 
if he refused to pay rent “ according to the just valuo of the 
land;” that is, the rent which tho usago of the locality had 
established as just. 

Tho state oi things throughout the provinces was practi¬ 
cally in accord with the custom described in tho last sentence 
of the preceding paragraph. There was, in its practical 
application, no difference between that custom and the simply 
preferential right to hold on at tho highest offer ; for, in point 
of fact, as the reports abundantly prove, competition wau 
then unknown throughout the North-Western Provinces, 
just as it is now in Oudh ; no cultivator would have thought 
of offeriag more than the rato at which by custom rent had 
adjusted itself; no one, at any rate, oxcopting “ an enemy 
or a fool,” The bond fide offer, then, of a higher rent, was 
nothing more nor loss than an index that the existing rent was 
lielow the customary rent; and that by the custom it ought 
to bo raised. Thus, as Mr. Holt Mackouzie has observed, 
“ in point of fact, the question has never come fairly to issue 
between the zemindar and the ryot.”* 

* Mr. Mackenzie's remarks on the ryut question are so excellent that I 
bare placed an extract from them as a supplement to this Appendix, See 
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However this may be, it is very evident that the tenure 
of the rvot at the t ginning of the century was in these 
provinces more feeble than ir Bengal. Probably, in remote 
times the indigenous ryot here may liavo possessed privileges 
as strong as throughout tho rest of India. But a now 
element supervened, that of village proprietorship , i. e., a 
superior right of property, subordinating to itself all inferior 
claims. Whether it was from the more martial and over¬ 
bearing character of tho conquerors, or from some other cause, 
certainly tho zemindar of tho North-West was not a mere 
middleman or official receiver of rent, but a real proprietor. 
The zemindar of Bengal was nothing more than a manager ; 
or, if he did lay claim to the ownership (in so far as it wa3 
relinquished by the State), the title was shared between him 
and the ryot. It is far otherwise in tho North-Western 
Provinces and in Oudh. No one can rise from a perusal 
of the evidence without the conviction that equally in both 
tho village landlord, whether “ talooqdar” or “ zemindar,” 
is owner of the soil. The idea permeates society and is 
inwrought into its daily language. 

I'ventured before to draw the conclusion that in India, in 
the absence of a superior landlord, the ryot is found to liavo 
a strong title either as an hereditary or proprietary occupant;! 
and I am now justified in drawing the converse inference, 
namely, that in the degree in which the village landlord’s 


first supplement. I should observe that he did not regard the investiga¬ 
tion aB sufficiently clot and complete for a definitive conclusion unfavor¬ 
able to the ryot. See paragraph 438. 

* Appendix II., passim. As Mr. Holt Mackenzie expresses it, the 
Cultivating ryot " seems«distinetly to have been viewed as the cultivator 
of the lands of another. He appears nowhere to liavo claimed more than 
the right of occupying tho fields he cultivated, and so long as he continued 
to cultivate them.” Paragraph 399. 


f Supra, pp. 38 & 45. 
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title is strong, that of the ryot is weak. In brief, ryot right 
is in tho inverse ratio of ’illago proprietorship.* 

It is asked, naturally enough, if ryots in the North- 
Western Provinces possessed at the first no stronger title 
than a preferential right at the highest offer, or even at tho 
customary rent, how is it that a right so muen stronger 
was recognized at the settlement of those provinces mado 
under Regulation IX., 1833 ? Tho answer to my apprehen¬ 
sion is simple : it was mainly tho effect of the laws and 
policy brought into action during the first 30 or 40 ycurs 
of our administration. It must not ho forgotten that here¬ 
ditary occu). mey at customary rates existed as a matter of fact 
among the cultivating classes, howovor much tho absolute 
right of occupancy might bo denied in theory. What was 
wanting in theory was supplied by the regulations and the 
Courts. The North-Western Provinces were administered 
from Bengal, and the principles of the Bengal system woro 
thus naturally made applicable to the North-West.f A titlo 
resomhling tlyit of the “ khoodkasht,” or resident ryot 
of Bengal, thus grow up under tho administrative action of 
the Government, Rights which, whenever disputed, the 
Government recognized and maintained, woro acquiesced in 
and acknowledged by the landlords themselves; and so it 
omne to pass, that, although no regulation (prior to Act X. 
1859) definitively laid down tho right of occupancy in the 
North-Western Provinces, still, when tho statu* of tho 
cultivator was enquired into and recorded at the settlement 
made between 1834 and 1842, tho mouroosee, or hereditary, 

* I use tho term to signify single or joint proprietorship in an estate, 
as defined above, page 31. 

f “ The Board of Revenue at the Presidency, separated by many hundred 
miles fro'rn tho nearest of tho provinces in question, and naturally imbued 
with notions from the system that surrounded them, it can excite no 
surprise that they should not have fully mastered the very different 
system which they were suddenly called upon to conduct.”—H, Macken¬ 
zie's Note, paragraph 460. 
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tenure in the older classes of ryots was vory generally recog¬ 
nized and recorded. 

1 subjoin, iika note an outline of tho law and practice which 
led to this result.* 


• By the 10th and 11th Sections of the proclamation issued on 14th 
July, 1802, landholders wore prohibited from collecting any ut “author¬ 
ized nbwabs” und were required to grant potlahs to their ryots on those 
terms. Regulation XXV., 1803, Section 29 ; also, Regulation XXVII., 
1803, Section 53, Clauses 11 and 12; and XXX., 1803, Section 8. In 
Section 9 of the last-named law, whenever a dispute arose regarding the 
rates of pottuhs, it was to he determined “ according to the rates estab¬ 
lished in the pergunnah, according to the legal and established rights 
of the parties defined upon genera! or local uBage Thus, also, 

Section 5, Regulation XLVII., 1803, provides that on the salo of lands 
“all ryots” are entitled to demand puttahs on the abov‘‘ principles. 

So, generally, the Bengal Buminary suit law was introduced into these 
provinces, by which any ryot could contest the exactions of his landlord ; 
and while the latter was armed with power of distraint &c., over default¬ 
ing tenants, he was warned that he would be held responsible for 
infringing the rights of tenants, whether those rested on pottuhs “or on 
long prescription and established local usage.” Regulation XX VI , 1803, 
Section 32, Clause 7. Regulation V., 1812 Sections 6 *) 12, lay down 
further rules for the determination of rent in the ubaence of pergunnah 
rates, and require previous notice of intended enhancement. The Col¬ 
lectors of Shahjehanpore and AUahabadJnform us that the ryots -were 
not slow to avail themselves of the privileges conferred by thiB regulation, 
(toe above, pp. 50 and 58.) 

The various sale laws carefully reserve the rights of “ hhoodhaxht and 
gudeeme.e, or resident and hereditary ryots and, in case of sequestration, 
the rights of the “ common ryot«” were to be observed according to tho 
established rules and images of the villuge or talooqa. 

Above all, Regulation VIII., 1819, Section 18, prescribed that on an 
arreur of rent being established on suit, the Court might authorize the 
zemindar to oust the dcfuulter. Tho Court of Sudder Dewanny ruled by 
a circular that this implied a remedy in favor of the ryot. “ Such 
remedy should be afforded by the Judge on the summary application 
of the ejected ryot, by an order for his being restored to possession,” &c. 
Hence arose tho rule referred to by Mr. Wingfield, that (excepting 
through the agency provided for above) a ryot could “ only he ousted by 
due course of law, i. e., by tho issue of a regular suit."—C. O., Allahabad 
Board, No. II. of 1840, paragraph 18. This continued the law till modified 
by the Board’s C. O. of 26th September, 1856. 
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It has been asserted by some that the hereditary tenure 

Hereditary tenure in the WaS f nated in th ° North-Western 

North-Western Provinces Provinces by the settlements made 
not created by the settle- , 

ment under Regulation under Hebert Merttins Bird, ihe 
IX., 1833 . imputation is unsupported by evi¬ 

dence. It was the object of that able administrator *to make 
his Settlement Officers record rights and tenures as they found 
them. His clear and exhaustive instructions will bo searched 
in vain for any other order than to register facts. 11 Ryots 
having an admitted right of possession” were to bo so 
recorded (t if any such exist," No definitions, no leading 
suggestions, tonding to prejudge the question, will anywhere 
be met with. 

Equally groundless is the assertion that the right was' 
croatod by Mr. TIolt Mackonxio’s Settlement Law, Regula¬ 
tion VII., 1822. From the extract of his minute attached 
to this paper, it will be seen that Mr. Mackenzie was fair 
and impartial in his views ; and that, while he desired to 
secure the rights of the ryots, he was equally of opinion that, 


* Mr. Bird's instructions were compiled by Sir II. M. Elliot into the 
well-known Settlement C. O. No. 1, published in 1838 ; sec para¬ 
graphs 16?, 170—172, and 183. "If there he any cultivators possessing 
an admitted right to cultivate at a fixed rate, or ut a rate reguiatod by a 
fixed principle,” they were to be so recorded j *« if any such exist 
41 if there be any such in the muuzah s” &c. In case of dispute as to 
amount of rent or nature of tenure, it was to be judicially decided under 
Regulation IX., 1833. 

It haB been common to cite Mr. Thomason's opinions as those which 
governed the settlements in the North-Western Provinces j the fact 
being that Mr. Thomason did not come to power till after the settlements 
had been completed. The settlements were finished, or very nearly so, 
by 1842. His Directions to Settlement Officers were not published till 
1849. Hia Settlement Report of Azimyhur, which .is sometimes quoted as 
containing authoritative statements, was printed in the Asiatic Society’s 
Journal in 1838 ; but it never was authoritatively published ; and it 
was so little in circulation, that when it was desired, after Mr. Thomason’s 
death, to publish it in the Agra, Selections, there was some difficulty in 
procuring a copy. 
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if anywhere “ the custom of the country has not rested those 
persons with any positive rights of ooeupanay, Government 
would not, ho “presumed, he disposed to crcato such rights.”* 
I do not, indeed, doubt tlruL Regulation Vlh, 1822, and the 
formation of the settlement record, tended in a material degree 
to fix and*strengthen the ryot’s right, already developed under 
the fostering hand of our administration : it also had a tend¬ 
ency to stereotype the rates of rent. But I see no ground 
whatever for the allegation that Regulation VII., 1822, or 
the settlement made in accordance with its provisions, created 
tho ryot’s right, f 

That, no foregone conclusion nor any instructions in favor 
of the ryot were inculcated by those who had the direction of 
the Settlement, is further proved by the variety of opinions 

• Paragraph 440. 

f Section 9 prescribes that a rocord shall be prepared of every 
incident affecting the internal administration of an estate ; umong the 
rest, a record of tho rates “ dcuiandablcfrom the resident cultivators not 
claiming any transferable property in the soil, whether possessing the right of 
hereditary occupancy or not.” It is further ucclared “ that all decisions on 
the demands of the zemindars shall hereafter be regulated by the rates 
of rent and modes of payment avowed and ascertained at settlement, 
until distinctly altered by mutual agreement, or after full investigation 
in a regular suit. But, as fully shown in Mr, M. Mackenzie’s note (para. 
431), any record of rato must bo nugatory in respect of tenants not posses*. 
in <7 the right of oecupanc. ; for the power to eject is greater than the power to 
enhauco rout, and implies that power. Nevertheless, the sentence I have 
quoted, in connection with the general law in favor of resident and 
qudeemee ryots, no doubt helped to support, if not to create, tlyj opinion, 
■which was held by some, that tho rates ascertained and recorded were to 
hold good in respect of*all cultivators for the whole term of the settlement. 
But this opinion was not supported by Mr. Thomason, nor by any revenue 
officer of authority that I know of. 

It is probably to some idea of this sort Mr. Carnegy alludes when he 
speaks of tho status and rents of all ryots being fixed by the “ jumrna- 
bundee,” So Mr. Conolly, in his remarks on the settlement of Bareiliy, 
says that a restriction on the demand of the zemindar was suggested by 
this regulation, in accordance with which pottahs were distributed by 
the Collector.— Reports on the Settlements, North-Western Provinces, Vol. I,, 
p. 534. 
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and procedure in this branch of their operations, as reported 
by the Settlement Officers themselves engaged in framing the 
record. This is shown at length jii a papor which I drew up 
in 1863 in reference to the prescription established by Act X., 
1859, extracts of which are attached to this Appendix.* 

In paragraph 44 of that paper a suggestion was thrown out 
by ino, wtiich Mr. Wingfield quotes approvingly in his 
present letter, vis., that the prescriptive rights of the Bongal 
ryots may have arisen from our early administrators “con¬ 
founding the more fixed classes of ryots with tlio village com¬ 
munities i.” But the larger review which I have now been 
enabled to take has convinced mo that my surmise was un¬ 
founded. I am satisfied, both from analogy and evidence, 
that tho khoodk.isht or resident cultivator of Bengal was not 
the villago proprietor of the North-Wost, but the ordmary 
typo of hereditary or proprietary ryot common throughout 
India.f 

It lias been assigned as a reason for tho very genoral 
admission of tho zemindars of the right 

NoTthAVcslem PrcTvinMa of occupancy in tho settlements of 

did not “create a revo- 1833 that tho talooqdars had been 

lntion as the proprietor- 1 . 

ship of land." up to that time maintained in posses- 

s'on in tho North-Western Provinces, 

that they were tlion displaced for tho village zemindars, and 

that “ theso men having received such a benefit from Govorn- 

“ ment wero in no humor to quarrel with auy conditions it 

“ imposed.” A wider retrospect; and a more intimate acquaiut- 


* See second Supplement. 

f Mr. Wingdeld is quito right when he says that khoodhasht means 
land which a man himself cultivates, and thus, in the North-West, a village 
proprietor's personal holding. (See remark of Collector of Moradabad 
on this term: supra, p. 65.) But in Bengal, as throughout the penin¬ 
sula, the ryots resident in the villaye possessed as such a preferential right 
to cultivate tho land within its boundaries. In that sense the lands of 
the village were their lands, and not the lands of pyhashts from other 
villages. Hence in contradistinction they were termed khoodkasht, namely, 
ryots who cultivated lands in their own village, 

5 9 
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anco with the aottlcmont made tinder Regulation IS., 1833, 
would havo prevented this misconception. From the first 
year of our administration, talooqas and farms began to be 
broken up. The proclamation of 14th July, 1802, the basis 
of subsequent measures, gives file promise that a settlement 
would bo concluded with “ lho zemindars or other actual 
proprietors of the soil; ” and* (addressing itself' at ouce to the 
case of large talooqas) that “ the settlement of such small 
talooqas} or estates as may.be only nominally included in 
largo zemindarees [i. e., talooqas], will bo made separately 
and distinctly with the proprietors of such small estates, and 
they will be allowed to pay their revenuo directly to the 
tehseeldars on the part of Government.”} 

* Regulation XXV., 1803, Section 29.—The phrase recurs continually 
In subsequent regulations. 

t 1. dependent village zemindarees or puttees. 

} Ibid, Cl, 7.-—In Benares it will be found that the sanio principle 
prevailed. In Section 17, Regulation IL, 1795, the common type of 
village zemindarees, with their puttees and shares, hetd in partnership or 
separately, is recognized, and instructions given for the separation of 
shares when desired. The clause following gives tho rules for villages 
held subordinate to a taluoqdar ; and another regulation (XXII., 1795) 
provides, that if the village zemindar could prove that he had held 
separate from the taluoqdar at any time since 1775 («. c., within the last 
20 years) he was now entitled to an independent settlement. 

As far back as 1789, we And the Governor-General in Council laying 
down the following rule for talooqas in Behar :—“ That a new settlement 
shall bo concluded with the actual proprietors of the soil, whether at 
preseut paying their revehues to Government through other zemindars 
(talooqdara) or not.”— Fifth Report, p. 452. As a concession to the 
talooqdars, it was added, that “ if any petty zemindar* be desirous of con¬ 
tinuing to pay their revenues through a principal zemindar (talooqdar) 
us at preseut, in preference to the Collector, they be permitted to do so ; 
and the settlement for their lands is to be made accordingly with such 
principal zemindar : but hi all such cases a written declaration must be 
taken from the petty zemindars setting forth their request, with the reason 
thereof ; and the Collectors are to be particularly enjoined to be satisfied 
that such declarations are voluntary.”— Fifth Report, p, 467. An exception 
was made for Bhaugulpore, where in certain cases the settlement was to 
be continued with the zemindars (tsiqyqdars) direct, not with the muz- 
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Indeed, no one can come into f’remient contact with the 
transactions of Government in me first 10 or Id. years of our 
rulo in the Upper Provinces, with tut feeling that tho'r most 
prominent feature was the systematic setting aside of farmers 
and talooqdars, and the admission of village proprietors to 
direct engagements. The zeal of Government was quickened 
by finding that native collectors and others had been forming 
talooqas by sinister means, even since the cession; but the 
measures of Government were not confined to those fin Oudh 
parlance) 11 auction talooqas.” The “ emancipation of the 
village zemindars” (so the measure was distinctly named) 
proceeded rapidly, even in tlie caso of the ancestral talooqu3 
held by the most ancient families. Detailed rules for regu¬ 
lating and facilitating these proceedings woe laid down by 
Government and the Revenue Board in 1808 and subsequent 
years. Any one taking the trouble to peruse the correspond¬ 
ence of Government prior to 1818 will see that Regulation 
VII., 1822, which contains the final rules on the subject, was 
a simplo confirmation in the Legislative Department of a 
system already busily worked out by the Exoeutive.* 

tnorec talooqdars (village zemindars) ; but if any zemindar (talooqdar) 
exacts more from a talooqdar (village zemindar) than he has a right, or 
is guilty of oppression, the talocx] (village zemindaroo) Bhall be separated 
from his jurisdiction &c.— Ibid. 

* The correspondence from 1808 to 1820 teems with notices on the 
subject, and will, I hope, be published, (a) 

In lS08 the Hoard of Commissioners submitted a code of rules which 
the Governor-General in Council had “ directed them to frame for the 
separation of tho village zemindars from the authority of the persons 
through whom they have been accustomed to pay their revenue.” 

In a subsequent letter they write « In regard to the powerful 
talooqdars in the district of Allygurb, they appear, in fact, to be pro. 
prlctors of a part of the lands held by them and the farmers of the rest : 
according, therefore, to the general ruloa established for the conclusion of 
the settlement, the leases forth® latter would cease to exist, and the actual 
proprietors would be entitled to be Testored to the possession and manage¬ 
ment of their lands.”—2nd September, 1808. In this particular case, 
however, the rule was “ suspended,” and the talooqdars, boing powerful 
and rebellious, were, from motives of political expediency, maintained in 

C a ) Subsequently published, see “Selections of Government, N.-W. P., 
Revenue Department, from 1818 to 1820 .” 
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It betrays, therefore, a singn'ar misconception of the 
spirit and {^'oeefUiro oi the previous ml ministration to suppose 
that the settlement of the North-Western Provinces “created 
Mr. Wingfield's let- a revo.ution in the proprietorship of 
ter, paragraph 35. ] aml or that “ up to that time the 

talooqdarS, farmers, &c., whom wo found in possession at the 
cession or conquest, had engaged with Government for the 
revenue;” or that “ at this settlement they were displaced for 
the village zemindars, whom we recognized as proprietors 
in their room.” 

The process of disintegration was busily at work from tho 
very beginning of the century, and the result had been 
accomplished in genornl very many years before. Tho Set¬ 
tlement under Regulation IX., 1838, was made,' as a rule, 
with the “ zemindars or other actual proprietors of tho soil” 
who had all along bcon in possession. The Settlement Officers 


possession. They rebelled nevertheless, aud were coerced by military 
force in 1817. In the following year Mr. Mackenzie, refarring apparently 
tu such cases, writes ;— 1 Guvtrnmcnt will, on the expiration of the cur¬ 
rent leases, be free from uny obligation to tbe farmers of the public 
revenue, and there is no longer any ground for compromising tbe author¬ 
ity of Government, or the rights of the village proprietors, in deference 
vo the •supposed influence and the ill-eubjuguted strength of the talooq- 
dare.”—Paragraph 408. 

It is unnecessary to quote other passages ; but I am tempted to trans¬ 
cribe one more. When the Marquis of Hastings visited tho North- 
Western Provinces in 1814-15, he stated that “the situation of the 
village proprietors in largo estates in farms and jaglieers is such as to call 
loudly for the’ support of some legislative provision. In Burdwan, in 
liehar, in Benares, in Cawnpore, and indeed wherever there may have 
existed extensive landed property at the mercy of individuals,—w hether in 
farm, in jaghccr, in talooq, or in zemindaree— of tho higher class, the 
complaints of the villago zemindars have crowded in upon me without 
number.” Holding the existing law to be insutlicient, His Lordship pro¬ 
posed, and the Court of Directors approved, the adoption of legislative 
measures “ for the protection of tho zemindars and ryots in jagheer 
lands, and for ascertaining, adjusting, and securing the rights of the ryots 
and all others below the jaghcerdars &c ,—Report oj Roues of Commons, 
August 10 Hi, Vuh III., Rev.App., pp. 83-85. 
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maintained property as they found it, and simply defined 
and recorded tlia rights and "espon ibilities of tho several 
shares. 

The talooqas actually in existence when tho settlement 
under Regulation IX., 1833, commenced, bore but an insig¬ 
nificant proportion to tho rest of the country ; and,’being for 
the most part ancestral talooqas, they wore generally main¬ 
tained. The provisions of Regulation VII., 1822, Section 
10, Clause 2, were indeed acted on wherever sub-proprietors 
were found ; but the practice in that respect did not differ 
very materially from the rules for sub-settlements under 
similar circumstances in Oudh. It was not till after the set¬ 
tlements wore for the most part concluded, that rules more 
adverse to the talooqdars were introduced by Mr. Thoma¬ 
son.* 

♦ Mr. John Thornton’* settlement of tho talooqa of Moorsan—the typo 
recommended by Government to its Settlement Officers—was formed 
” hy admitting tho talooqdor to engagements, and then making an under- 
settlement with ‘lie several village proprietors.” This is described ns pos¬ 
sessing several advantages, 11 especially as, while it gives much greater 
security for tho Government revenue, it does n it at once annul the con¬ 
nection which has long existed between the tatooqdar and tho village 
communities, nor dots it create the anomaly of granting a perpetual al¬ 
lowance to the former without ilia incurring either trouble or responsibilit” 
in return for it.” The spirit of the settlement was thus in favor of the 
talooqdar. 

Government subsequently overruled the arrangements, cancelled the 
talooqdars’ eugagements, aud directed that the village proprietors should 
pay direet to Government,— See dated lilk April , 1845, in 

“ Acts and Orders’’ 

I must again call attention to tho fact that the rhlcs rnoBt unfavorable 
to talooqdars were issued ajler the completion of the settlement, and only in¬ 
fluenced the procedure in individual caseB which chanced to come up sub¬ 
sequently. 

Kven Mr. Thomason's orders will bo found not so opposed to the superior 
proprietor as is generally supposed. A practical and detailed exemplifica¬ 
tion may be seen in Mr. Jf. Ilorsly Robinson's Vopovt of the sub-settlements, 
under Section fi, Regulation IX., 1825, made in the Sukrawa jaghecr, 
under Mr. Thomason's instructions. The result is not very different from 
that of sub-settlements made in Oudh.—See Article XXII, of the Seiec- 
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It is hardly nocdful for me now to say that Mr. "Wingfield 
must be mistaken in attribu±ing the fact that the zemindars 
of the North-Western Provinces acquiesced in tho record of 
the ryot's heredit ry right to the cause he has done. The 
assent was voluntary, and tho nature of the record as well 
understood as it is possible any such measure can be amongst 
a rude and illiterate community.* 


It remains to consider what light is thrown upon tenant- 
right in Oudh by the condition of things 
in the adjacent province of Benares. In 
a former paragraphf I stated the rules on 
on the subject laid down by the Legislature, but deferred tho 
question whether or not these rules were in accordance with 
aetua 1 rights as then existing. 


Tenant-right in Bena¬ 
res .—(Resumed from 
puge Ixvi.) 


tiuns from the Records nf Government, North- IVcstern Province *. As lias 
been remarked, I tViink, by Mr. Charles Currie, the mnin difference con¬ 
sists in the greater practical stringency by which the claim of tho Bub-pro- 
prietor is in Oudh tested. 

* I may, perhaps, have dwelt too long on this part of Mr. Wingfield's 
report, but T am jealous for the honor of the settlement of the North- 
Western Provinces, which la often lightly spoken of by persons who know 
little concerning It accurately, and the grand virtue of which (instead of 
*’creating a revolution in the proprietorship of laud”) was in an eminent 
degree to confirm property according to its prescriptive state, and rightly 
to define and record Its Incidents and responsibilities. 


I have also observed in other quarters the singular notion entertained 
seemingly by Mr. Wingfield, that the greater part of the North-Western 
Provinces was held under a talooqdareo tenure till Mr. Bird, or Mr. 
Thomason, set up the “ village system;” the fact, as shown in the text, 
being precisely the reverso. Shortly after the cession, the Board of Com¬ 
missioners tell us that “in some districts no superior landholders (or 
talooqdars) arisf; and that each viliago forms an acknowledged distinct 
estate.”— Letter dated 5ih July, 1808. In a district which I myself set¬ 
tled, there was but one solitary talooqdar, the Rajah of Bhudeik, who 
was confirmed in sole and independent possession of his talooqa, and so 
continued till 1857, when lie rebelled. 


t Page 41. 
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Admitting that proprietary right was as strong in Benares 
as in tho North-West, it might be assumed d 'priori from 
the principle already laid down, that tho statu* of-tenants in 
Benares was also of tho saino character as in the rosr of the 
Nawab Vizier’s territories, of which it formed a part. Being 
thus originally weak, it might be argued that whatever cul¬ 
tivating rights wo now find were dovoloped and maintained 
by the influonce of the Regulations of 1795, which distinctly 
affirmed tho title of occupancy as possessed by a khoodkashi 
or resident ryot. There are, however, certain considerations 
which point in an opposite direction. 

It may-be remarked, in passing, that the Benares districts 
having been (with the exception of tho greater part of Azitn- 
gurh) permanently settled like Bengal, the subsequent “set¬ 
tlement” operations in them wore confined to measurement 
and record of rights, and affected agricultural interests in a 
very much less degree than did tho settlement of other parts 
of tho North-Western Provinces. 

Now it is rcmarkablo that in the Benares Division tenant- 
right is boyoud comparison stronger than in any other quar¬ 
ter of theso provinces. It is common for cultivators not 
merely to sublet, but to mortgago, and oven to sell, their hold¬ 
ings. Act X., 1859, seems to have had a rather unex¬ 
pected effect in checking tho praotico of sale, tho idea gaining cur¬ 
rency that under that law tho transfer of a cultivating tenuio 
was not valid without the zemindar’s sanction. It will be 
seen from the noto subjoined* that (besides prescriptive here¬ 
ditary tenures, which are very generally transferable) culti¬ 
vating tenures, on lease for an indefinite period, are boing 
created in Jounpore by the zomiudars themselves; and that 
these arc not only heritable, but transferable. Such is the 
tendoncy iu a district which adjoins the province of Oudh. 

The Tchseeldor of Chunar states that in some parts of Mirznpore “ the 
practice of sale is less and that of mortgage more. In some of theso 
mouzahs zemindars themselves have taken lands on mortgage from cul¬ 
tivators.” 



72 NOTES U2i ifcJniNT-BIOIlT, ETC. 

The ryotoe tenure is also tho subject of mortgage, and 
sometimes o'f sale, "in ^liazcepore, 'Vlirzapore, and Benaros, 
There is nothing either in the regulations or in the Reve¬ 
nue anu Civil procedure which could of itself have suggested 
tho idea of a transferable light zesting in the cultivator ; it 
has grown up spontaneously amongst the people in their deal¬ 
ings one with another; and we find it in full force m portions 
of the province side by side with the Oudh Districts Tertab- 
ghur and Fyzabad. 


“ In Ghazeeporc, Mr. J. Smith, Assistant Collector, writes, that within 
the last two years he has met with !3 cases of sule of cultivating tenures 
in execution of decrees of the Civil Court; two were of the rights of gau- 
wadars (a tenure which seems to resemble the Oudh shunkullup by pur¬ 
chase); and 11 of “ mouroosee kashtkarec (hereditary cultivator’s) rights." 
Apparently the zeimndar's consent is necessary to legalize such a sale. 

(1) In Jounpore we have the mnun.osee or hereditary cultivator hold¬ 
ing one piece of land at the same rate, from a ime probably long antece¬ 
dent to Mr. Duncan’s settlement; this is the most numerous of all kinds 
of cultivators in the district. (2) The non hereditary, hut holding by pot- 
tab for an unlimited term of years. These are in m ch tho Barne posi¬ 
tion as the hereditary cultivators, for so ! >ng as they pa> in accordance 
with the terms of their pottah, they can neither be ousted, nor can their 
rent bo enhanced. These cultivators are numerous, and are daily 
becoming more so. (3) Cultivators having right of occupancy by 12 years’ 
prescription. These arc not numerous, mostly cultivators (besides sub¬ 
tenants) either heiug mouroosee (hereditary) or having rights by pottah. 
(4) Sub-tenants (shikmecs), who cultivate under a head ryot or occupy 
tne zemindar's seer. These are numerous, and arc the only real tenants at- 
will. 

“ The right of transfer by sale or mortgage of hereditary cultivating 
tenures has been in this district carried to an enormous extent. A 
hereditary holding has been regarded as ttie absolute property of the hold¬ 
er. Within tlie last two or threo years, however, tho Civil Courts have 
refused to recognize any transfer as legal unless made by tho consent ot 
the zemindar ; and this has stopped the practice of indiscriminate trans¬ 
fer. As a rule only tho lands of (I) mouroosee and ( 2 ) poltah-holding 
tenants are transferred.”— dSote by Mr. \V, U. Smith, Officer revising Set¬ 
tlement Records in Jounpnre. 

I am indebted to Mr. W. lJuthoit for tho information contained in this 
note. 
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Apparently it does not exist in the parts of Azimghur not 
permanently assessed, but settled temporarily. Ip 1837 with 
the rest of the North-Wcsterii' Provinces,—a facf which 
would saem to imply thattho settlement of the North-Western 
Provinces is less favorable to the growth of a strong heredi¬ 
tary and transferable title than the system of Bengal and 
Benares, The clauses in the Benares Regulations of 1795 
declaratory of tho intorost of resident ryots may have had an 
important influence in fostering their rights. But in other 
respects the facts suggest that the ryots’tenure in Benares 
originally resembled in its permanency and substantial cha¬ 
racter that of Bengal.* It is possible to conceive that the two 

* Mr. Dutlioit -ms starched tho early Benares records, and what little 
he has found bearing on the subject is embraced in paragraph 30 of his 
Report (third Supplement), and tends to show the existence, on our first 
occupying the country, of a strong ryotce or cultivating tenuro. 

In 1794, In reference to a claim by a Captain Cullen to gat possession 
of certain lands, the Assistant Resident writes, that “ nothing but com¬ 
pulsion, in which much blood will bo shed, will evc-r make the cultivators 
give up the residue of these g -muds; as although they, strictly speaking, 
are not chupperbund ryots, from their families and habitations being In the 
adjoining villages, still the most of them arc relations of the zomindars, 
who have all their lives cultivated the same Helds, and their claim is very 
little, if anytliing, Inferior to that of thuBC denominated chupperbnnd 
ryots.” 

In 1793 AmccnB were sent over the province to enforce the delivery of 
pottnhs. “ It many places the ryots objected to receive the pottahs ten¬ 
dered to them ; and from the variation of the rates in the di Iterant per- 
gunnahs and districts and other local circumstances, disputes were occa¬ 
sioned where h ith the proprietor and the cultivator of the lands were 
before satisfied with the rates of assessment that had boon mutually agreed 
upon between them. Tho rules in Regulation IV., 1793, w’ero accordingly 
passed : under these, where any dispute arises between a proprietor or a 
farmer of laud and a ryot regarding the rates of pottnhs, the latter, by 
application to the Court of Jurisdiction, can s’ways obtain a pottnh at 
the ancient and established rates of the district,”-— Government letter, 
dated 2WA June, 1795, 

In 1831 , the Governor-General, after a careful enquiry into the question 
of rights in the domains or the Rajah of Benares, wrote as follows : — 
“ Pcrgunnah rates of division, regulated by qualities of soil and kinds of 

10 
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systems--that of the North-West, with a strong proprietary 
and a weak ryotee tit.c, and that of Bengal, with a weak 
proprieta y and a strong ryotee title—met each other in the 
province of Benares; and that hence the cultivating tiLie 
always existed there in greater strength than further west; 
and that, being in conformity with the notions and usages of 
the people, it rapidly developed under tho protection of our 
laws into a quasi proprietary interest. 

This theory may account for the custom in favor of the 
ryot being seemingly stronger in the oastern districts of Oudh, 
which border on Benares, than in the western, which merge 
into the North-Western Provinces. 

Connected with this question is the remarkable phenomenon 
Family Domains of the °f ryot proprietorship in the family 
Rajah of iienarcs. domains of the Ilajali of Benares. 

These formed a portion of the Nawab Vizier’s dominions at 
the close of last century; and the position of the Bajah in 
many respocts closely resembles that in which tho larger 
talooqdars of Oudh have now been placed.* The “ Domains” 


crop, wore, HU Lordahtp has heard everywhere, known prior to the set¬ 
tlements formed by our Government ; but not so monoy-rates of rent, 
the existence of which is gratuitously aB9umed in the English regulations. 
TJo have insisted on a strict observance of these rates on the part of the 
Rajah i:i hiB dealings with his tenants would not. His Lordship is disposed 
to think, have been inconsistent with tho ancient usage of the country ; 
the superior entitled to the rent and the inferior possessing a right of 
occupancy, being each left to reduce tho other to the alternative ot taking 
or giving the rent in kind according to the buttai rate, if money commuta¬ 
tions would not be agreed on to the satisfaction of both parties. If a rule 
of this sort had been observed throughout the country, the difficulty that 
that has been felt in reconciling a right of occupancy in an inferior with 
a right to regulate rights in a superior would, perhaps, have been re¬ 
moved.”—From Mr. W. H. Macnaghlen, 22 rui April, 1631. 

Indeed, it was avowedly on the analogy of the system in force in the 
Family Domains, that Mr. Wingfield grounded his proposal in 1859 for 
conferring revenue jurisdiction, even in cases affecting themselves, upon 
the tolooqdars of Oudh. 
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have never been administered under the general regulations; 
and the Rajah himself lias controlled tueir rev&jiue manage¬ 
ment with the powers of a Collector of Land Revenue, The 
Rajah’s pergunnahs approach within a few miles of Pertab- 
gurhin Oudh, and tho condition of the peasantry may be 
presumed originally to have boon the samo. 

For these reasons the Domains afford an interesting field of 
analogy on the present occasion, and I accordingly requested 
the ablo officer in charge of them, Mr. W. Duthoit, to furnish 
me with a report oil the presont rights of tho ryots in the 
Rajah’s porgunnahs, and their supposed original position. 
The report is so valuablo, and so apposite to the occasion, that 
I have attached it to this Appendix. * 

The Rajah of Benares is held to be “ zemindar” and pro¬ 
prietor of the whole of his domains. The presont Rajah is 
a good landlord, but his predecossors “ devoted their energies 
to extinguishing sub-proprietary rights and increasing tho 
revenuo demand."” When at last tho Government proceeded 
in 1832 to investigate and maintain the subordinate right of 
village proprietorship, they found it to survive in less than 
600 out of 2,000 estates, although it is beliovcd originally to 
have existed almost everywhere. 

Rut in proportion as the subordinate zemindaree right - 
were crushed out, the rights of tho ryots gained strength; 
and now the whole of the populous and prosperous pergun¬ 
nahs of Bhudoee and Gungapore is held generally under the 
tenure of ryot proprietorship. This has taken place not only 
without objoction on tbe part of the Hajalfs, but undor thoir 
fostering hand. The ryot’s property in the soil is so valuable 
that it fotohes sometimes above Rs. 100 a bcogah.f The 
occupant expends labor and capital on his holding. The 
country thrives; no part of the North West is more prosper- 

* See third Supplement. 

t See Appendix to Mr. Duthoit's Report. 
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ous ; and the Raj^li has his reward in a secure and flourish¬ 
ing revenue 

It is strange, almost within a stone’s throw of Oudh, to find 
this great talooqdar encouraging a right which, it is said, 
the talooqdars of'- Oudh look upon with so much jealousy. 
The example might be studied by them with profit, and they, 
too, might socure a prosperous revenue and a contented pea¬ 
santry by following in the steps of the Rajah of Benares.* 

* After this paper was in type, I received an interesting note from 
Baboo Shiva Pershad, Inspector, Educational Department, in the Bunarea 
Division, who possesses estates there. I quote some sentences which 
illustrate the advantage to the landholder of an hereditary ryotee title, 
and the manner in which an intelligent zemindar proceeds in fostering 
the tenure. 

“ When I took the villages, X made it my object to increase the income 
and to reduce the trouble of collection. This object was not to be gained 
by increasing the seer land, because there was already plenty of that 
lying waste without anybody to look after It; or by enforcing a rack-rent, 
because several ryots had already fallen into arreaw and were ready to 
give up their lands. My time was too p*oolous to do tbs work of a cul¬ 
tivator. I wanted to content myself with the profltB of a zemindar. My 
friends advised me to mako over the villages to a thcckadar, or at least 
to a karioda. I did not like this. The money which was to be pocketed 
by the theekadar or the karinda I thought it better to be left with my 
tenants. It was my firm belief that by increasing tbo prosperity of ray 
tenants I was increasing my own prosperity and comforts. I became soon 
convinced that my object was to be gained only by increasing the value 
of land ; that Is, by making the land more valuable to the tenants. I 
knew the Government realizes more and with less trouble in the perma¬ 
nently settled district of Benares than in such a periodically settled 
district as Banda is ; only because the village which is worth Rs. 1,000 in 
the former will not bo worth Rs. 500 in the latter. In Benares the zemin¬ 
dars cheerfully pay to the Government even up to 90 per cent, from 
their nikasi kham, whereas in Banda many cannot pay or would not pay 
50 per cent. This provod to mo how the people like permanency. I told 
them that I was ready to give leases for over (mouroosee or hereditary 
pottahs) to thoso who agreed to pay full fair rent ; and no sooner this 
was known than the tenaqts-at-will fghair mouroosee) came at once 
forward and raised their rents from 50 to 100 per cent. New asamces 
came from neighborhood with capital, built cottages, and broke waste 
land. In short, my income has increased during the last four years at 
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Decapsulation, 
by this review. 


I will briefly recapitulate the con¬ 
clusions which appear to be established 


Tho condition under whic , '> tho soil is occupied over the 
greater part of India (exclusive of tho North-Wostern Pro¬ 
vinces) is bat of cultivation by ryots who possess tlio right of 
hereditary oocupancy ; this, where not already a transferable 
right, has a tendency to grow into it, there being generally' 
no propriotary title intermediate between the Crown and the 
cultivator. 


The tenure sometimes resembles “ village proprietorship,” 
but ordinarily in tho bhyaahara form only; that is, the form in 
which each mar,’s holding constitutes his proprietary share. 

It is presumable that the original title under which land 
was held throughout the Peninsula (including, perhaps, in 
respect of its anoient condition, the North-Western Provinces) 
was that of ryot oeoupanev, or quasi proprietorship. 

The ryot’s ‘ifcle was not displaced or materially weakened 
by the system, prevailing in Bengal and olsewhere, of “ offi¬ 
cial zemindarship.” 

But in tho North-Western Provinces it was either 
originally less strong, or was materially weakened by the 
superior right of property which at a remote period 
supervened in the shape of “ village proprietorship.” 


least by tine-fourth ; and the land becoming mouroosee, that is, with the 
right of occupancy, has become bo dear and valuable to my tenants that 
now seldom they fall into arrears, During the lust four years I have had 
not a single case of kurkee (distraint) or sale.” 

****** 

“ By the terms of tho leases the land is not now transferable without 
my written permission, and this gives me opportunity at the timo of 
recording my permission to raise the rent, if the land is capable of that. 
Several other landholders are following my example gradually.” 

Our administration should afford every facility both on the side of the 
landlord and tenant for the formation of such tenures. 
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Upon enquiry iij 1818, it was generally held that a zemin¬ 
dar in the Forth-Western Provinces had the right to oust 
a ryot if ho received the oftei of a higher rent than the occu¬ 
pant agreed to pay ; which, however, implied, in goneral, 
simply an appeal to custom, competition being unknown. 

Tenant-right in tho North-Western Provinces was, by the 
application of tho Bengal system, fostored into the strong 
form of hereditary tenure extensively recognized in the Settle¬ 
ment under Regulation IX., 1833. 

In Benares the ryotwaroo system of Bengal, and the 
“ village proprietorship” of tho North-Western Provinces, 
originally met each other. Tenant-right, it may be for this 
reason, is stronger in Benares tkau in tire North-West; 
and the same eauso may acoount for tho custom in favor of 
the ryot being apparently stronger in the east than in the 
west of Oudh. 

In other respects tenant-right in Oudh resembles the ori¬ 
ginal tenant-right in the Nortk-W^torn Provinces, as far as 
it can be gathered from the records of 1818. 


W. MUIR 
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FIRST SUPPLEMENT TO APPENDIX III. 

Extract from Mr. Holt Mackenzie’s Minute regarding the posi¬ 
tion of the Cultivating Classes in the^Nor/h- Western Proiinr.ee. 

428. Tho zemindar appears generally to commute hie 
share for a money payment, the commutation price being 
adjusted while the crops arc still on tho ground ; the extent 
of tho produce being determined on a survoy by tho kunya 
of the village, and the price regulated by the bunneeah or corn- 
dealer, with reference to the price at tho adjacont markets. 

429. Both those persons are stated to be more closely 
connected with the ryots than with the zemindars, the 
arrangement thus affording great security to tho former. The 
zemindar, howe^r, on the othor hand, is usually entitled by 
custom to a certain advance on tho market price, a»4 the 
villago expenses are ordinarily paid by the ryots, or from the 
admitted ground of an extra demand by tho zemindar. 

430. With respect to money ronts—that is, rents of which 
the amount is settled by the extent and quality of the fields, 
not by the extent of thei. produce—they aro stated to be, 
generally speaking, adjusted annually; tbo settlement for each 
year commencing with the month of Asarh in the preced¬ 
ing one. 

431. The amount of those rents, like the proportion belong¬ 
ing to the landholder whore rents are taken in kind, varies 
greatly in differeut situations, any goneral pergunnah rates 
appearing to bo almost unknown : it is slated to bo in most 
cases regulated by mutual agreement or local custom. The 
force of those terms, however, appears to require further ex¬ 
planation ; thus, where the rents are stated to be fixed by 
mutual agreement, it ought to be known what the relative 
situation of the parties is previous to the agreement. If the 
khoodkasht ryots have no right of cultivating except uuclor ail 
agreement with the zemindars, it is n#t apparent in what they 
differ from tho pykasht ryots, excepting, indeed, that their 
attachment to their homes may probably, and apparently does, 
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enable their landlord to got from thorn a higher rent* than lie 
could obtuf i from those who ire bcJund to the soil by no hore- 
diiary ties.' If, again, they are entitled to occupy llieir fields 
independently of till engagements, and the settlement with 
the zemindar is onlv of use as if onablesthcm to cultivate articles 
which they could not afford to raise on the condition of divid- 
diug the produce, it is not easy to understand how such a 
right can be reconciled with the right statod to be vested in 
the zemindar of ousting a kliood kaslit ryot in favor of a higher 
biddor. In like manner, the possession by the zemindar of 
such a ri'dit would seem altogether inconsistent with the 
notion that die ryots aro entitled to continue in the occupation 
of their field so long as they pay the customary rent, since, 
if wo admit the right, the reference to custom, although it 
may ho a principle ordinarily observed in practice, can no 
longer he considered otic of which tho ryots possess any right 
to require the observance. 

432. The question is one of the highest importance, and 
I may be permitted to regret that tho Board of Commissioners 
should not in their report have entered more fully on the 
subject: they have not, indeed, given any opinion upon it; 
contenting themselves with observing that the right is usually 
claimed, though seldom exercised, by the zemindars, and 
that it remains to be settled by the Courts, unless determined by 
a legislative enactment. 

* It lias been justly observed to me by Mr. Xewnham, in a private com¬ 
munication received since thin memorandum was written, that the real 
advantage of tho pykasht ryot is not equal to what he appears to possess 
from a comparative statement of rents : he usually cultivates land of 
inferior quality, or, at least, more distant from the village; and the labor 
of a daily journey to his field forms, of course, a material deduction from 
his profits. Still, however, I believe it will be found that the pykashfc 
ryots are frequently the moat favored. 

t It was a very important observation of Mr. Colebrook’s, when lament¬ 
ing the little that had been ^Jone towards settling principles in Bengal, that 
while Government looked to the CourtH for the determination of disputes 
between landlord and tenant, without providing definite laws for their guid¬ 
ance, the Courts of Justice, on the other hand, looked to the regulations 
alone for the rules for their decision, 
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433. The Collectors, with two exceptions, are in favor 
of the claims of the zemindars. Of tlie officers, ,bo opposo 
these claims, one considers the ze lindar on titled’to n’sc Ins 
rents on an} 7 increase in llie public demand, and the other (Mr. 
Chamberlain, Officiating Collector of tSaiiurunpore) founds his 
opinion against the zemindars chiefly on the ground that the 
Government jumma hoitig fixed with reference to the exist¬ 
ing rates, the zemindar with whom the settlement is made 
becomes virtually hound to adhere to them, under his engage¬ 
ment with Government, 

434. In Bundelkhund there appears to be no residont 
cultivators who uro not also proprietors, and the Acting Ccd- 
lcctor of Moradabad (Bouldcrson) remarks that, he considers 
the only real description of lihoodkasht ryots to be of tho 
family of the zemindar. 

435. This last officer, however, would seem to qualify his 
opinion in favor of the right of the zemindar to oust all other 
ryots by adding— li shmdd hi refuse (o pay (he. rod donaudahlt'. 
from h o/iand again, in his report from Sydabad—“ in (hi 
tvi’itt of his refusing to pa .y wind may be from local circumstances 
(he real ami just value of his land." 

43(5. The other Collectors appear to lay down the principle 
broadly. 

437. The opinion, however, is so mueli at variance with 
what had been ordinarily considered a fixed principle in tho 
revenue system of India, and involves consequences so serious 
to a large portiou of tho people, that it could only, of courso, 
bo admitted as a genera! truth after the most caroful enquiry 
into local usage. 

438. As yet tho evidence before Government scorns in¬ 
sufficient to justify a decision either affirmatively or nega¬ 
tively. 

430. In point of fact, tho question has nover oome fairly 
to issue between tbo zemindar and the ryots. Laud being 

11 
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more abundant than labor, the resident ryots are still, prac¬ 
tically Bgfvhfng, able to praieet themselves against excess¬ 
ive enactions’; and though iho strength of thoir local attach¬ 
ments appear generally to enable the zemindar to levy from 
them more than ho oan obtain from strangers, who have no 
sueh ties* to bind thorn to tho spot, yet, in general, tho 
zemindar has greater reason to dread tho desertion of his ryots 
than they to fear expulsion from their lands : the instances, 
accordingly, would appear to be few in which the zemindars 
have actually exercised their doubtful right of dispossession. 

440. It will, however, naturally be one of the effects of 
a permanent settlement gradually to alter this state of things; 
and it is thence the more obligatory ou Government, in giv¬ 
ing .that boon to the proprietors, to neglect no means of 
ascertaining and securing tho rights of the ryots. In cases, 
indeed, where it shall be found that tho custom of the coun¬ 
try has not vested tlioso persons with any positive rights of 
occupancy beyond tho terms of their least's, or (whero no 
leases exist) for tho current year only, Government would 
not, I presume, be disposed to create such rights. 

441. It will nevertheless bo almost equally desirable to 
have a detailed raibundoe or slatemont of the Mofnssil set¬ 
tlement of each villago; since, even supposing tho ryots to 
enjoy no permanent rights, the prosent state of things will 
last for a considerable time ; and it may be equitable lor tho 
Courts to ussunie tho rates existing at the period of the set¬ 
tlement as their guide in determining between landlord and 
tenant, and specific engagement to the contrary shall be 
exhibited. 

442. On the othor hand, if the ryols shall be found to 
possess a prescriptive right of occupancy, subject to the pay¬ 
ment of customary rents, I need not urge how essential to the 
preservation of such rights it is that the custom should he 
ascertained at the period of forming the settlement. 
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4-43. In observing the general statement of the Collectors 
in favor of the zemindar’s right to dispose of hiS .lands to the 
highest offer, and to the greatest deubts which, ‘consequently, 
arise as to the rights of the ryots, one cannot but be struck 
with the contrast offered by such a state of things to the views 
entertained in regard to the resident ryots* in the Lower 
Provinces. 

444. However much, in praotioe, the privileges of those 
persons may have been abandoned, the existence of suoh 
privileges seoms nevor to have boen questioned. 


* One point appears to deserve special notice,— viz., the right of the ryot 
in the trees which ho or his forefathers have planted. 

In Bohar it is, I have understood, universally admitted that such tTeos 
cannot be cut down by the zemimlar without the ryot’s consent, and'that 
they share half and half in the produce. It is to be feajred that the auc. 
tion-purchasers have too often destroyed the source of solitary luitury to 
the husbandman. 
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SECOND SUPPLEMENT TO APPENDIX III. 

Extract from a Minute by JF. Muir , Esquire, Senior Member, 
Sadder Board, of Revmue, on the Prescription established 
by Section 0, Act X, of 1859, dated 29 ih May, 1863. 

I am afraid that Act X. of 1859 lias not lofl the question 
of tenant-right upon a basis on whioh it cun be permanently 
maintained. 

2. The law, providing a possessory prescription from 
sitnplo occupancy for 12 years, can, of course, only be sus* 
tained on the ground that it i3 required by the custom and 
practice of the people. 

8. Hud the recogni/.ed custom and practice boon clearly 
to this effect, 1 should not have sought to rc-open the ques¬ 
tion on unv grounds of expediency, beeauso I think that om* 
legislation should be based on the existing status of rights, and 
the popular feeling and conviction in respect of their acquisi¬ 
tion or growth. 1 do not think that legislation on matters 
connected with the occupancy of the soil can hope to succeed 
unless it is built upon tiie habits and axioms of the nation. 
Economical theories are a dangerous groundwork when op¬ 
posed to these. Felt and practical evils of an urgent natnro 
Would alone justify the pursuit of a different course; and evon 
then with the utmost caution and the smallest possible 
divergence from existing rights and long-established principles 
and customs. 

4. So that, if the growth of a prescriptive title from 12 
years’ occupancy has been a custom of this character, the law 
requiring tho Collector’s Court to fake knowledge of it and 
decide accordingly would merely havo fulfilled an obligation 
devolving upon it. 

5. I believe, howevor, that tho case is not thus;—that 
there is no clear custom on tho subject; and that, on the con- 
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tmry, tho senso of the propriotary body is, that if wo liavo 
not imposed a new custom to their disadvantage, we have nt 
least imposed an old ono with a stringency and'imperntivencss 
as to its sudden development which were unknown before. 

6. In paragraph 5 of our address dated Path January, 18G1, 
in reply to a call regarding the practical working of Act X. of 
1859, our Board ventured to quostion whether the provisions 
of Section 6 wero in accordance with local custom ; and 
added :—“ It is impossible to crcato rights, or, at least, it is 
highly impolitic to do so, in tho face of a decided and general 
feeling against them.” 

7. Tho discussion of tho question in the press of tho day 
must have led most persons to an attentive consideration of 
tho subject; and I confess that the loiigor it is pondered, over, 
and tho more that intulligeut native opinion is-consulted, the 
•moro strongly do I feci that tho expression ol' our Board’s 
opinion above referred to is justified, or rather,'that it does 
not go far enough. 

8. I have been led, Consequently, to tho examination of 
the various opinions which have hoen preserved on our records 
respecting the quostion of the tonant right of occupancy prior 
to 1857. 

* * * * » * * * 


Notices of right of 
tenant occupancy in the 
old regulations. 


10. First, the following regula¬ 
tions touch on the subjoct:— 

Regulation LI. of 1795, for Benares, 
Section 10, states that khoodkasht or chupperbund ryots can¬ 
not be dispossessed so long as they pay their rent, and that 
they arc entitled to renowal of pottabs at established pergun- 
nah rates. 


Regulation XXVIII. of 1803, Section 35, Clause 7, pro¬ 
vides for tho case of tenants having tho right of occupancy so 
long as a certain rent, or a rent determinable on certain prin¬ 
ciples according to local rates and usages, is paid. 
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Regulation VIII. of 181.0, Section 11, Clause 3, and Re¬ 
gulation.XI. gf-1822, Section 32, recognize “ khoodkasht, or 
resident mid - hereditary cultivators,” or “ khoodkaBht and 
qudeemee ” ryots, as not liable to ejectment: and so also Acts 
XII. of 1841 and I. of 1845, Section 27, Clause 3. 

Regulation VII. of 1822, Section 9, Clause 1, directs the 
registration, in tho paper of village rights, of cultivators, 
“ whether possessing the right of hereditary occupancy or not.” 

11. It is thus evident that the regulations havo, from the 
first, taken for granted the existence of a class of cultivators 
as having, under varions denominations, tho right of heredi¬ 
tary succession ; hut they nowhere define what constitutes a 
title thereto, how it originates, or whether ,t can grow up 
under certain conditions in favor of porsonsnot before possess¬ 
ing it. All this was loft vague and undetermined ; the Civil 
Courts were supposed to judge upon the merits of each 
individual claim according to tho custom cf the country, 
whatover that might be.*—See close of Section 32, Regulation 
XXVIII. of 1803. 

12. Tho rule enjoined at the settlement under Regulation 

_ „ _ , IX. of 1833 was to record in the kliut- 

Board s Settlement Cir- . 

c<Sar No. i (published in teoonce every cultivating holding under 

1838-39). the denominations of proprietary, here¬ 

ditary, non-hereditary, or service ; and to secure the complete 
classification of the area under these heads, the total t>f oaoh 
class i3 required to be given in the English Statement No. II. 
But tho Board, in tUeir Settlement Circular No. I. of 1838, 
laid down no rule to discriminate hereditary from non-here¬ 
ditary ryots. In paragraphs 144 and 145, it is simply' pro¬ 
vided that whore the claim of hereditary occupancy is advanced 
by the cultivator and denied by the proprietor, resort is to bo 
had to decision by punohayet; or, should either party desire 
it, to the decision of tho Collector himself. 
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13. The Directions to Settlement Officers, puhlishod by 

. „ Mr. Thomason la 1849- are not more 

Directions to Settlement «• . 

Officers, ptu-agrapha i 2 G— explicit they my down that rosidenco 
131 

in the village is not necessary to the 
privilege : <£ those who have lor a course of years occupied llie 
same field at the same or at equitable rates are held to possess 
the right of continued occupancy, whilst thoso whose tenure 
is not similarly sanctioned are considered tonants-at-will. In 
practice it is not difficult to draw the line.” This, however, 
brings us no nearer to any definite and tangible rule. 

14. It becomes, then, of tho highost interest and import- 

„ , _ anco to discover w hat was tho test and 

Settlement Reports. 

rule of procedure followed by the 
various Settlement Officers in determining which classes should 
be recorded hereditary and tvhioh simply tenants-at-will. I 
take the following notices on the subject from the various 
settlement roports. Without being exhaustive, they will suffi¬ 
ciently indicate tho course pursued by the ablest and most ex¬ 
perienced officers employed in that department. 


15 . 

Mr. Thomason's Report 


Mr. Thomason has discussed the rights of hereditary 
cultivators in paragraphs 88 to 98 of 
the Settlement of his Keport on the Settlement of Azim- 
gurh, written in 1837. 


cm 

Azliughur, 


Para. 88 .— 11 The period,” he writes, i( which constitutes 
such presoriptive right has been nowhere settled ; probably 
the Civil Courts would recognize the term of 12 years hb suffi¬ 
cient. Not unfrequcntly tenures of this sort originate in con¬ 
tracts entered into by tho zemindars themselves with cultiva¬ 
tors whom they may engage to bring waste land into tillage.” 
Tho right is not carried to new fields. (Para. 8y.)—Where 

an estato is sold for arrears of revenue, 
(bee also Directions to 7 

Settlement ODicera, paru* the old proprietors have an hereditary 
graphs 132 and 133.) . e . . . 

right ol occupancy in their seer lands ; 

hut where their rights and interests aro sold by decreo of 

Court, they booome tenants-at-will. (i It is dear that non- 
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proprietary cultivators of tin’s third class” (viz., tenants-at- 
will) “ by long presoriptiop would rise to tho second class, 
and acouire-tlio right of holding their land at fixed rates.” 
(Para. yO.)—The Civil Cuims could take coirnizance of such 
a claim, (Para. 100 .)—“ If it wore desired to introduce tho 
European system of farming—or, in Indian parlance, to make 
the wholo lands of tho village seer—this could only bo effected 
by purchasing up the rights of the two first classes, and by 
purchasing out or ejecting the last class.” (Para. 101.) 


16. I may here draw attention to tho unfinished draft of 
Mr. Thomason’s draft » Revenue Code in the 2nd Volume of 

of itevcnue Code. Mr. Thomason’s Despatches. At page 

313 the rights of an hereditary cultivator arc described ; and at 
page 314 it is proposed that uninterrupted occupancy at will 
lor 12 years at the pergiinnah rates, or at less than tho per- 
guntiah rates, should become occupancy by proscription. 

17. This draft was one of Mr. Thomason’s latest works, 
and it shows that the views lie acquired as Collector and Set¬ 
tlement Officer he hold consistently to the end. These views 
are in complete accordance with Section 6 of Act X. of 1859. 

IS. Sir Henry Elliot, in his Report of the Meerut Settle¬ 
ment (paragraphs 66 and 67), states. 

Sir II. M. Elliot's I?e- , '* ° 1 t t ... 

port of the M-ecrut Settle- that it tenants-at-will “ continue 

n ' cnt ’ resident, their offspring is destined to 

become mouroosec after the lapse of one or two generations.” 
Regarding the mouroosee class, they are described as having 
“ ouly a heritable privilege, if privilege it can he oallech whilo 
the right of ouster unquestionably rests in the zemindar. 
That right, however, is never enforced, nor is it likely to be, 
as long as a large portion of tho country remains to he 
reclaimed.” Nevertheless, in view of future changes, which 
might load zemindars to interfere with their prescriptive occu¬ 
pancy, Sir Henry thought that it “would bo as well by some 
legislative enactment to provide against the contingency, and 
subject tho exercise of this authority to some limitation and 
control.” 
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19. In Allygurli Mr. Rose reports* that tho term “ mou- 


roosee” simply indicates rosi- 
dene ; and that many p>/- 
knshi, as well as moyroo.iee, cul¬ 
tivators had tho right of occupancy. Tho lists of cultivators 


Mr. H. Rose on the settlement 
of AUygurli. 


having tho right of cultivating at fixed rates were drawn up 
with refcronce to their having enjoyed that privilege “ for n 

Settlement of Cawnpore. le "g th of tim «” 1)1 Cawnpore, 

also settled by Mr. Rose, the 
land registered as in possession of hereditary cultivators 
amounts to nearly 400,000 acres, while that cultivated by 
tenants-at-wdl is but 164,500 aeres.f I may mention that 

Settlement of Futteuporo. VOry mUCh the sa ™ P ro Port!on 

prevails in the adjoining dis¬ 
trict of Futtchpore, 1 whore tho hereditary cultivators are 
•>2,713, and cultivate 312,631 acres ; non-hereditury culti¬ 
vators are 31,623, and cultivate 118,114 acres. 

Tho remarks 6i Mr. Timms, the Settlement OHirer of Fut- 
tehpore, on the subject, paragraj>li 93, are somewhat contra¬ 
dictory ; but they imply tho “ vory general” existence of a 
class of cultivators “ holding tho right of possession at fixed 
rates.” 


20. In Bareilly, “ the details of inouvoosep and glmiv tnov • 

Mr. J. W. Muir's Report on the * W * M CUl ? Vat0PS WOro t,ravv ' n 
Bareilly Settlement, Vol. I., page out according to themutual con- 

sont of both parties.” No rule 
is mentioned by which differences wore settled. 

21. In Moradabad, “previous to the present settlement, 

the rights of cultivators were 
Mr. B. Money’s Report on the Set- , ^ 1 £? i ,, mi 

tlement of Moradabad, page 435. ^*^7 uiKidtinGtl. J .110 powftr 

of asserting the title to sueccs- 


* Vol, 1 (now edition) of Settlement Reports, p. 390. 

t Montgomery’s Statistics of Cawnpore. p. 39. { Kinloch’s Statistics 

of Futlelipore, p. 75, 

5 
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sion dfpeiujed on whether tbo hoira wore young or grown up 
nt the doatlr of the fathe . At the settlement tho title to 
succession was uniformly oro.idod for in tho case of those 
recorded as li hereditary cultivators.” 


22. In reporting the settlement of Agra, Mr. Mansell, 

while admitting tho difficulties 
Mr. Mansell's Report on thn Set- . .. c . A . . 

tlemcnt of Agra, paragraph 10. 111 wa .y interfering be¬ 

tween the proprietor and culti¬ 
vator, says that “ the right of tho old asamoos resident on 
tho estate to soino protection from arbitrary exaction is cer¬ 
tain]}'the constitution of this part of the count!/and the 
settlement record accordingly protects thorn from ejectment 
as long as they pay the proper rent. 

Mr. O. F. Edmonatime’s Report 2!) ‘ 1,1 % n P oor!e . Mr. G. 

on the Settlement of Mynpoorie, F. Edtnonstono writes :—“ The 
paragraph U9. 

proprietors have been informed 
that they havo no right to interfere with the rates of heredi¬ 
tary cultivators.” 

24. In his Report on the Settlement of Etawah, Mr. M. R. 

Gubbins refors to the extreme 
rSfilSS poverty and dependence ol' tho 

ryots of the zemindars as the 
cause of the former (l having foregone their just title of hero- 
ditary occupancy, from foar of thereby exciting tho displeasure 
of the land-owner. With very few exceptions, the •cultivat¬ 
ing classes have been recorded as tenants-at-will, even for 
such occupancies as they and their parents beforo them may 
have held for many years.” This is remarkable in a district 
adjoining Cawnporc, and similar to it in every respect; 
for tbo result in Cawnpore, as I showed above, was very 
different. 


25, There aro references in other settlement reports on 
the subject; but, so far as I havo noticed, thoy coincide with 
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the foregoing opinions in the recognition of the 'right of the 
hereditary class, excepting m tnoiollowing instance - 

26. Mr. Edward Thornton, in iiis Report on Saharunpore, 

Mr. E. Thornton's Report on the wrltca ““ lt “ the ' cultivators, 

Settlement of Saharunporo, para- who are not zemindars, are 
graph 45. 1 

throughout the district, to speak 

generally, simply lenants-at-will.” The right to hereditary 
occupaucy was only recorded when put forward by the culti¬ 
vator ; and whon objected to, it is not stated on what ground 
the difference was settled. Mr. Thornton mentions with dis¬ 
approbation the practice of his Deputy Collector in recording 
the hereditary title on the simple establishment of 10 or 12 
years’ occupancy. Ilo was apparently opposed to tho ex¬ 
pediency of recognizing tho hereditary title,* and his theore¬ 
tical views no doubt affected his practice. The same views 
and the same results appear in his settlement of Moozuffer- 
nuggur.t 

27. I may mention, that at an interview with Mr. Edward 
Tliornton, after the passing of Act X. of 18,'59, he expressed 
to mo much astonishment at the enactment of the right of 
prescription after 12 years’ occupancy, and stated his beliof 
that tho principle thus laid down was not borne out oy any 
recognized custom or universal feeling. 

28. It is evident from this review that the practice at the 

settlement undor Regulation IX. 

Review of the opinion* and prac- c laoo • i i ■ j 

ticc of the Settlement Officer.. of 1533 varled exceedingly, 

and that the results in districts 
apparently similarly situated were extremely different; in 
some a largo majority being recorded as having rights of oc¬ 
cupancy, in others a very small minority. No distinct rule 
or test was anywhere propounded. Mr. Thomason speaks of 


* See page 111, Vol. I., (new edition) Settlement Report, 
t Paragraph 34 of his Report, page 156, Vol, I., Settlement Report, 
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12 years as likely to bo recognized by the Courts. Mr, 
Edward Thornton reversed that rule, when he found it prac¬ 
tically applied by ono of Ins subordinates. 

29. I will now give some account of the proceedings 

, which ended in the orders of 

Practice of the Revenue Author* 

itiefl under the old Summary Suit Government providing the rule 

of 12 years’ prescription for the 

Summary Suit Court. 

30. In 1850, Messrs. H. Lushington and F. H. Robin¬ 

son, then officiating as Judges 
and S'. H. Robinson. in tho budder Court, addressed 

Government on the extremely 
uncertain state of the law and record of tenant occupancy, and 
the rule for enhancement and abatement of rent. Recogniz¬ 
ing the rights of a very large class of cultivators to hereditary 
occupancy at moderate rents, and the unsuitability of tho 
Civil Courts to adjudicate such claims, they proposed that 
their trial should be made over entirely to the Revenuo Officers, 
who should decide according to local custom. 

31. The Government (Mr. Thomason) declined the pro- 

19th February, 1850. P ° 8aI ’ but adttU ’ tted the neccs ' 

sity of scouring a more perfect 

record of existing rights, and requested tho Roard to take 
measures for completing and amending the settlement regis¬ 
tration wherevor it was found defective or wronov 

32. The Board,* in reply, pointed out that a record of 

Views of Messrs. Boulderson “ pergunnah rates” should have 

and Robinson; Froceedings, 12 th formed a part of the settlement 
March, 1650. 1 , . T _ 

under Regulation IX. of 1833 : 

they proposed to remedy this alleged omission, and also to 
secure “ a record of tho tulo of practice or acknowledged cus¬ 
tom by which a tenant-at-will rises into the class of privileged 
ryots.” 
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33. In September of tho same year Mr. Robinson brought 

forward a draft mlL, vtith an- 
.■ESSS-lS S,P “""" r ' "*..don,b y Mr. Ltishin 0 ton,ro- 

quiring the Civil Courts to refer 
cases regarding occupancy and rent for opinion to the Col¬ 
lector. This object, so far as suits for enhancement and 
abatement of rent are concerned, was secured in 1859, by a 
Circular Order of theSudder Dewanny Adawlut. There Is a 
note by Mr. H. Lushingtou to this bill, in which he records bis 
opinion against any rulo for the conversion of tcnancy-at-will 
into prescriptive tenanoy; and this note is so valuablo and im¬ 
portant that l transcribe it hero at length :—• 


u I thought <# good deal about the process by which a ten- 

ant-at-will, or pottah-holder, 


Mr. Luahinuton’s opiniun ajjainst 
any process for converting tenancy- 
at-will into an litreditary tenure. 


might bccomo a cultivator with 
right of occupancy ; but I have 
at last come to tho conclusion that thore is no good reason 
why a cultivator should move from one class to another, and 
it is next to impossible to declare the process. Akbor and 
his Minister, and many other Kings and Ministers who at¬ 
tended to the subject, have asserted tho wisdom of upholding 
tho hereditary resident cultivator j but there are many con¬ 
siderations. Did Akbor allude to tho same class that we 
alludo to V or to those agriculturists (muqquddums and village 
zemindars) whom wo have mado proprietors ? Moreover, 
theso hereditary jotes will not bo very rapidly extinguished if 
tho country is prosperous and increasing in population ; they 
will, no doubt, fall in occasionally; but»tbe country will be 
all tho better for that, since the rights of sub-tenants will 
always interfero with tho successful and profitable manage¬ 
ment ofland by proprietors. Good tcnauts-at-will might and 
would get themselves recorded on the revenue records by con¬ 
sent of proprietors, by purchase, &or; but I can find no way 


of declaring that, under such and such circumstances, a ten¬ 
ant-at-will shall become a cultivator with right of occupancy. 
Therefore I have proposed no clause on tho subject,” 
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34. I must confess that the wisdom of these remarks, and 
tho justice of tho conclusion formed by Mr. Lushington, 
approver itself to my judgment! tho more I consider the subject. 

35. The discussion rested till 1855, when *ho question of 

disputed rates of rent was set- 
Discusaion in 1855 os to the law ^ i above observed, by a 

Circular Order of the Sudder 
Dcwanny Adawlut. Hut tho practice as to tho ousting of 
tonants continued on an unsatisfactory basis. It had been 
ruled,* that, excepting for an outstanding arrear of rent, the 
law provided the zemindar with no summary process for eject¬ 
ing either a tenant-at-will or an hereditary ryot; and that, to 
efleet his’purpose, the proprietor must file a suit in the regular 
Court. Jt was, diereforc, laid down that any ryot proving 
his ejtctmont in the Summary Court must be summarily 
restored to possession. 

36. Tho state of things arising our of this course of pro¬ 
cedure had become very burdonsome to the zemindar; and 
the Board, in 1855,f under Mr. Colvin’s instructions, called 
for opinions upon the question of the right of occupancy 
generally, and the remedy iu particular for tho confusion 
arising from the above rule. 

37. On the 10th July, 1856, the Board submitted tho 
opinions recoived in reply, which showed a very general 
impression that 12 years’ oocupancy conferred at tho least a 
prima Jack prescriptivo right 

38. The Board, in their address, accordingly proposed, that, 
so for as the Summary Court of the Collector was concerned, 
the right of the proprietor to eject a tenant whose occuuancy 
fell short of 12 yeurs should be enforced, but not in respect 
of those who proved a longer occupancy. Similarly, if a 
ryot having been ousted could prove an occupancy of 12 
years, ho was to be restored summarily by the Collector 
to possession. 

* See paragraph 129 ot Directions to Settlement Officers, and page 278 
ot Directions to Collectors. 

t Circular Q., dated 29th May, 1855. 
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39. This was a satisfactory solution so far- as the law 
then admitted, for the zemindar was still at iroerly m repair 
to the Civil Court, and, hy a regular suit, 6et aside tenure 
even older than 12 years, if he could prove it to ho non- 
hereditary. This privilege may have been difficult to enforce, 
because the undefined natnre of what constituted an 
hereditary title ; still the knowledge that the point was open 
to roviow on its merits in the Civil Court tended to prevent 
the rule of 12 years’occupancy being held an absolute and 
final test of proscription. 


40. Such, then, was tho state of things when Act X. 

of 1859 was passed. There was a 
State of the low of 1 . , , 

ouster at the liuieJVet X. summary process for maintaining a 
of 1S5U wan pa»sed. , * . 

1 ryot of 12 years standing m posses¬ 

sion until tho zemindar proved in the Civil Court that he 
was a tenaut-at-will. 


41. It is needless to say that Act X. introduced a radical 
Change introduced br change, and that the rule which 

Act X. of i*«i. simply guided our Summary Courts 

lias now become an absolute rulo in the last resort. After 
12 years’ possession no ryot can be ousted; a full and 
absolute title of hereditary occupancy is created. 

42. Xow, had this been tin universally recognized inoident 

of property according to established 
Only jmtifiable hy e«- J ° 

tabliehed custom of lit habit and custom, tile law would 
yearn’ prescription. , v , n , ,, . . . 

have been detensibJo, on tho principles 

to which I have adverted in the beginning of this note. At 

all events, in respect of present incumbents, who had fulfilled 

the conditions entitling them by tho prescription of the 

country to a right of occupancy, I should havo felt we wore 

bound to make good the just expectations arsing out of that 

fulfillment. Whether wo should equally have been bound 

to continue prospeclively a custom trenching so essentially 

on the proprietary right is u quostiou that need not he 

entered upon. 
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43. Because, I think, it lias been abundantly shown from 
Such custom cstub- tho foregoing recapitulation of author!- 

liahed. . 

tics that thero is no certain evidence 
in favor of aw/ fixed period as giving a titles la prescription. 
Tlie best authorities speak in a very vague manner : 11 long 
possession « occupancy for a coarse of years l ' continued 
residence; enjoyment of the privilege of fixed rates for 

length of time; “ long prescription.” Such are the terms 

in which the requisite term of possession is usually mon- 
tiouod. It is not clear on what principle Mr. Thomason, 
who himself uses such phrases, proposed tho limit of 12 years. 
Tho existing law of limitation could, of course have had 
no natural application to such cases, for that law did not 
profess to create new rights, but only to fix existing ones; 
and it-is clear that avowed tonancy-at-will, differing in kind 
from tenancy by right, cannot by any process or principle 
of natural law grow up into the latter. Tho recognition 
of any such chango could only stand on custom. 

44. But the practico of recognizing long occupancy in 
any capacity (excepting in lieu of service) as conferring a 
prescriptive title, does exist. It is needless now to enquire 
into its origin, whether it is purely indigenous, and preserved 
as such by our early administrators, or whether it grew out of 
theirconfounding tho more fixed classosof ryotswithtbe village 
communities.* Whatever its source, tho existence of a ryotee 
title by proscription is admitted by an all but univorsal consent; 
and even bad it no other foundation, a right fostereo, if not 
created, by our own pructice, during the 60 years that liavo 
elapsed since the cession, unquestionably must be respected. 
Two questions then arise,—what should bo tho test of suehi 
“ length of occupancy” in determining whether any existing 
tenure falls under tho category of“ hereditary ?" and second, 
should the application of that test he permitted prospectively ? 

t See, t. g., Clause 9, Section 3, Regulation XLI. of 1795:—“Zemin¬ 
dars, putteedars, and other chupperbund nsamees or ryots.” The course 
of events in Bengal, where the rights of the former are alleged to have 
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45. In respect to the first question, there oannot, I think, 
be any doubt that the bare iulo of 12 ^ears occupancy was 
wrong; and, if so, the aoouet the orror is rectified, the 
better. 

• » • • * • * 

48. Bn*- what is the test which shall fairly represent the 

present custom of the country ; an*. 
Test proposed In modi- ... ,, , . . ,, 

flcatioQ of the present Will011 j Oil tho 0110 li&ndj SllUll not)* 

Ittw * unfairly infringe tho rights of the 

proprietor; and, on the other, not disappoint the reasonable 

and just expectation of tho ryot ? The test must, of course, 

be arbitrary*; but it may, notwithstanding, bo more or less 

in accordance with the above conditions. 

49. I do not think that it should be short of 25, or at 
least 20 years’ occupancy as the minimum, and to establish 
tho practice in eaoh individual case, evidence of two succes¬ 
sions should be required. The rule of inheritance should not, 
however, bodrayn too tight; succession should be recognizod 
in the person of any mcm^nr or relative of tho family who 
by the custom of the vicinity is entitled to succeed * If this 

been too often ignored, wouid very naturally lead to the confounding 
of both claBBea. 

Since writing this paper I havo received from Mr. Cust a collection of 
reports on the question os it affects tho Punjab. The difference bet weed 
the tabula rata of that province and our older acquisitions is thcro 
forcibly brought out ; and yet it is very evident that an application of 
our Nortji-Western Provinces rules was fast bringing the Punjab, in respect 
of the creation of hereditary ryots, into the precise condition we find 
among ourselves. 

It is also remarkable that the existence of a class of hereditary and non- 
proprietary cultivators has been altogether denied iu Oud i, which (if a 
correct exponent of the actual statut of rights there) would go far to 
prove that at tho cession from the Nawab ?izicr there wore no such 
rights In these provinces, 

* A discretion should also be allowed as *o changes in tho Sclds held, 
where tho custom of varying the lands composing an hereditary holdiug 
spoken of In paragraph 9, Circular Order, 26th September, I860, is found, 
to exist.—(Page 497 of Directions to Collectors.) 

13 
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test is thought too stringent, the following modification might 
be introduced .— 25 years with one succession, or 16 years 
with two successions. 

50. I believe that a rule to *he above efleet would not 
exclude any parties entitled as of right, by the prevalent 
custom, to maintain their possession : on the v her hand, 
where a family has been in possession for at loast a quarter 
of a century, and two successions havo taken place, a strong 
presumption is created that the case falls within the usage 
of prescription—at any rate within that phase of it which has 
grown up under the influence of our administration : and 
the recognition of the right will not., I conceive, be any 
hardship to proprietors who have already in practice per¬ 
mitted so long the occupancy to continue, if not the title to 
grow. 

51. This proposition would go to fix all who are found 
on any suit for ouster, or who may bo registored at the 
general revision of settlement, as prescriptive occupants, in the 
enjoyment of a right of permanen occupancy .it customary 
rates : and if any such registration could be supposed 
to be perfect and exhaustive, I would havo beon inclined to 
advocate that it should bo hold final and exclusive; that is, no 
future e.aims founded on the existence of a growth by pre¬ 
scription should be admitted: for I do not think that the 
theory of groiothis sufficiently established to warrant the recog¬ 
nition of a principle so opposed to economical improvement* 

52. But I do not think that any registration mado by us 
at the settlement can pretend to be exhaustive and complete. 
Even where the dearest interests are concerned, wo find 
people indifferent and negligent in the assertion of their 

* I observe it haS been laid down in No. G of Mr. Gust's “ positions” 
that the growth of a xnourooaee right has been negatived in the Punjab. 
He writes :—“ No new prescriptive rights of this kind are now forming ; 
no length of occupancy by a tenant-at-will will convert his tenure to one 
of the higher grade.”—(Collection above quoted.) 
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claim to their registration,—perhaps, even suspicious of our 
object in requiring it; and further, where large masses of 
cultivators are in a state of such simplicity and ignorance, 
it is absolutely impossible to publish any new rule of practice 
like that above proposed so that it shall be universally known, 
or to make the peoplo alive to the necessity of registration 
on pain of forfeiture of their prescriptive right. 

53. I would therefore, for tho present, maintain the test 
of prescription abovo proposed as a prospective test for the 
disposal of all claims either on tho part of the cultivator to 
be a mouroosee, or on the part of tho zemindar for ouster ; 
with this modification, that eveu where the test was found 
to hold good, it should bo open to the zemiudar to prove 
that the tenure was not, at tho time of the passing of the 
proposed law, an hereditary tenure ; which he could do by 
proving either that the tenure had been formed subsequently 
to that law, or had not been in existence under the pre¬ 
scribed conditions at the timo of its passing. 

* « * # * * *** 

55. The powor of the zemindar to create hereditary 
tenures under any circumstances should, of course, be 
admitted. In outlying and partially reelaimod tracts it is 
often by such inducements only that cultivators can be 
sottled. 
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THIRD SUPPLEMENT TO APPENDIX III. 


Memorandgmby Mr. tr. JJuthoit, Deputy Superintendent of the 

I'amily Domains of the Vaharajuh of Benares, on Byol Right 

in those Domains. 

1 have been desired to furnish a memorandum upon tlio 
condition of ryots under the native regime, with reference to the 
light thrown upon (ho subject by their present condition in 
the Family Domains, and its divergence from, or uniformity 
with, that which preceded it. 

2. It will be convenient to consider— 

I. —The position in which tho Maharajah of Benares now 

stands towards those holding interests inferior to his 
own in + he soil of the Family Domaics, the privileges 
now enjoyed by tho latter, and the mode in which 
the present state of things was brought about. 

II. —The quostion whether the position of non-proprietary 

cultivators within the Family Domains was affected 
by Regulations VII. of 182b and Vll. of 1822. 

III. —The evidence afforded by tho records of tho Benares 

Residency as to the condition of non-proprietary 
cultivators in the zomindaree before the introduction 
into it of our regulation system. 

IV —The inferences which, with rcforence to our know- 
lodge of the system of agrarian administration under 
Hindoo and Mussulman rule, may be drawm from tho 
abovo as to the rights of cultivators at the time of our 
assuming tho Government of Upper India. 

I. 

3. Tho Family Domains of the Maharajah of Benares 
consist of Pergunnahs Bhudoheo and Khera Mugror in the 
Mirzupore, aod Talooqa Gungaporo (or Fergunnah Kus- 


Bhudohoo or finally formed part of the Sircar and Soobah of 
Allahabad, and Khera Mugror belonged, prior to its conquest by Bulwunt 
Singh in it 80 Fualee, to Sircar Shaba bad. 
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war Rajab ) in the Benares District: their total area is 624,014 
acres, and their total population, according totholast census, 
399,594. Pergunnahs Bhudohee an! Kuswar Rajah aro 
densely populated,* and in a high state of cultivatiop. 
Khera Mugror, exoeptiug at its northern extremity, is almost 
entirely jungle, which has, ever sinco the pergunnah was 
aoquired by the Rajahs of Benares, been preserved with great 
caro and at much oxpense. 

4. The Rajahs of Bonares were originally Zemindars of 
Gungapore,f where their ancestral homo still exists. Munsa 
Ram was the first of the family who uppoars upon the page 
of history. By rendering himself useful to Roostum AH 
Khan, the Nazim of the Province of Bonares, ho became a 
considerable Amil;$ and ut length, through the Nazim’3 
interest, obtained from Sultan Mahomed Shah, both fo > him¬ 
self and his son, the titles of Rajah and Bahadoor. Through 
a sories of intrigues he contrived to supersede Roostum 
Ali Khan, and beforo his death, wliioh occurred in A.D. 
1733, the greater part of the province—through arrange¬ 
ments concluded with Nawab Abd-ool-Munsoor Khan Sufar 
Jung, then Soobahdar of Oudh—had passed into his hands. 
Munsa Ram was succeeded by his son, Bulwnnt Singh, who 
was no less utnbitious and enterprising than his father. 
Among the numerous acquisitions effected by him by force or 
intrigue tvere the Pergunnuhs of Khera Mugror and Bhudohee. 
Bulwnnt Singh’s conduct, as regards the lattor pergunnah, 
brought him into hostility with Ali Koolee Khan, the Soobahdar 
of Allahabad, agaiDst whom, however, ho ultimately pre¬ 
vailed ; and on the elevation of Nawab Scx>jah-ood-Dowlah to 
the musnud of Oudh in 1161 Fuslee, he contrived, by largo 
pecuniary sacrifices and other means, to obtain, through tho 

* Tlio population In Bhudohee Ib 682 to the Bquarosnile, and in Kug- 
war Rajah 665. 

t Vide Sir H. M. Elliot'* Supplemental Glossary, pp, 72 and 73, Article 
" Bhoonhar,” 

t Report by Mr. W. W. Bird, dated 25tli May, 1827. 
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influence of that chieftain, the grant in jagheer * * * § of those 
mehals, which have ev r since been hold by his successors 
under the same titlo ; and to extend his authority to thoso 
limits in other quarters winch continued until quite lately to 
be considered as the boundary of the Benares Province.! 
Bulwunt Singh joined Shah Alum and Soojah-ood-Dowlali in 
their invasion of Bengal in 17(33. He joined ihe British 
camp with the Emperor after tho battle of Btixar ; and in the 
arrangements made with tho Emperor in 1764, his zemindaree 
was transferred from Ondh to tho British Government. Tho 
arrangements thus made wore disapproved by the Home 
Government ; and when tho treaty of 1765 was eonoluded 
with Soojuh-ood-Dowlah, the estato of Bulwunt Singh was 
restored to Oudh, the Nawab ongaging to continue him in 
possession on condition of his paying the same revenue aB 
before. In 1770, on tho death of Bulwunt Singh, the Vizier 
of Oudh wishod to dispossess the family; but the British 
Government compelled him to recognize the possession of 
Cheit Singh, son of Bulwunt Singh, and to grant him a 
sunnudt under their guarantee.^ On the succession of 
tho Nawab Assof'-ood-Dowlah, when the rights of sovereignty 
held by him ovor the Province of Benares were transferred 
to the Company, possession of tho zomindarco was confirmed 
to Cheit Singh, || ou whose rebellion and forfeiture in 1781 
(1189 Fualee) it was bestowod on the next lineal hoir (a 
grandson of Bulwunt Singh’s), Baboo Muheep Narain Singh, 
who in like manner became Zemindar of the whole Pro- 
vinco.1T The arrangements for the administration ot Benares 


* Khera Mugror In “ Altumgha." 

t AUchison's “ Treaties and Sunnuds." 

t Given as No. 12 at pago 42, Vol, IL of Aitchison’s “ Treaties and 
Sunnuds.” 

§ Roport by Mr, W. W. Bird, tupra. 

|| The fsunnud is given as* No. 13, at pago 45, Vol. II., Aitchison’a 
“ Treaties and Sunnuds.” 

U No. 14. page 51, AitchJson, Vol. II. 
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made by Warren Hastings in 1781 will be seen from Clause 
1» Regulation II. of 1795, the 1 uboolyut of R(yab Wiiheep 
Naram, * and an extract from a tetter of IVarreh H u stings, 
quoted as No. 1 in Appendix 0. The progress of our inter¬ 
ference in tlio zemindaree will be found detailod in the 
Regulation abovo quoted, and in the papers markod’ 1—5 in 
Appendix C. 

5. In 1794 it was deoided to introduce the Bengal Regu¬ 
lations (as far as thoy wore applicable) into tho Provinco of 
Benares, and in 1795 a staff of European officials was posted 
to it. This measure could not, under existing arrangements, 
bavo been cifrried into effect without the consent of the Rajah. 
An agreoment was accordingly made with him on tho 27th 
October, 1794 ; it contained throe Articles. The first provided, 
among other mattors, that out of tho Bnrplus collections from 
the province over and above the forty lakhs of Rupees pre¬ 
viously stipulated for, one lakh of rupees annually should be 
paid to the Rajah of Benares. The second Artiole provided 
that pottabs, receipts, and acquittances, should, as before, havo 
the seal of the Rajah and his ofi'icors attached to them, and 
that the separate duftur and Treasury should be maintained 
as theretofore. The third Article stipulated that the Revenue 
Regulations should not bo extended to tho Family Domains of 
tho Rajah,t in which, in oonsequonco of objections offered 
by the Rajah, no mofussil or interior settlement bad been 
made by the authority of Government. 

6, The administration of justice in all matters rolating to 
tho revenue of the Family Domains wa\ provided for in a 
separate enactment, Regulation XY. of 1795. By it persons 
residing within tho Family Domains wore prevented, in matters 
connected with revenue causes and charity ground, from 


* Aitchison, Vol. XI., p. 53. 

t Those are stated in Clauso 6, Section 17, Regulation II. of 1795 , to 
consist of <* the jagheers of Bhudohee and of Khera Mugror, and of ’ tho 
Rajah’s part of the Porgunnah of Kuswar or Gungaporo, inclusive of the 
Talooija of Kerowca.” 
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making application for redress to the established Courts* 
Complaint 0 aonnoctcd with such cases were to be taken cog- 
nizanc of by the Rajah hii isolf in conjunction with tho Col¬ 
lector, and in the event of any disagreement between the two, 
the decision was to rest with the Governor-General in 
Council. 

7. Thus left to themsolves, the Rajahs devoted their ener¬ 
gies to extinguishing sub-proprietary rights in tho Domains, 
and increasing their revenue demand. At the period of 
the general settlement the public demands from Bhudohee 
were rated at Rs. 3,34,000; of which Rs. 1,58,341 
were remitted as jagheer; and the remainder, Rs. 1,75,659, 
fixed as tho permanent revonue payable by the Rajah to 
Government. Similarly,* the revenue demand from Gun- 
gapore was Rs. 1,38,619; of which Rs. 1,27,119 was 
fixed as the quit-rent payable to Government.! By 1231 
Fuslee, tho Rajah (Oodit Narain Singh) had increased his 
demand on Bhudoheo to Rs. 7,06,931; and in Gungapore, 
by 1235 Fuslee, to Rs. 1,82,053. 

8. In A. D. 1826, a general appeal against the Rajah’s acts 
was made to Government, which resulted in the appointment 
of Mr. W. W. Bird as Commissioner, to enquire into the 
g-iovanoes complained of, and eventually to the enactment 
of Regulation VII. of 1828, which is still in force. It was 
provided by that Regulation that a detailed settlement of the 
Family Domains should he made by tlia Rajah, who was “ to 
be guided in all matters relative thereto by the general rules 
in force within the Frovinco of Benares applicable to such 
casos.”| These rules were afterwards decided to bo those 
prescribed by Regulation VII. of 1822. 

9. Regulation VII. of 1828 was most distasteful to the 
Rajah (Oodit Narain Singh), who accordingly spared no 

* Mr. W. W. Bird’s Report, mpra. 

f Report by Captaiu W. M. Stewart, dated 26th May, 1843. 

t Clause 1, Section 5, Regulation VII. of 1828. 
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efforts, both horo and at homo, to procure its .repeal. A 
commission, consisting of Messrs. Pakenham, Fana, and 
Macnaghten, was appointed m 1830 by Lord William 
Bentinek to dissus" and decide upon tho Rajah’s objections. 
They recommended that the obnoxious regulation 'should be 
modified ; a**d this appears to havo been the view takon by 
tho Governor-General himself. But in 1831, on tho receipt 
of a despatch from the Court of Directors, it was decided 
that tho settlement should at once bo sot on foot, under the 
superintendence of an European officer. The powers of 
Government as regards the superintendence of tho Family 
Domains wore vested in the Sudder Board of Revenue, which 
at that time consisted of Messrs. J. Battle and W. W. Bird, 
and a Deputy Superintendent was appointed in entire and 
immediate subordination to them. Tho question of proprie¬ 
tary right was that to which the Deputy Superintendent’s 
attention was more particularly directed by the Board. The 
logical result of tho rules laid down for the decision of this 
question Would have been a Battlement with tho inferior pro¬ 
prietors, as described in paragraph 113 of tho Dirootions for 
Settlement Officers. 

But the actual result of the settlement of 1832—3fi, as 
regards tho inferior landholders (or “ munzooreedars,” a» 
their title was then fixed), has been to place them in the 
position described in paragraphs 111 and 112 of the Settlement 
Dirootions. Munzooreo rights wore decreed in 590J out of 
2,014£ villages ; but more than half of these have since been 
lost. The question of the rights of non-proprietary cultivators 
as regards the occupancy and transfer of their holdings was 
not to my knowledge discussed during this or any other of 
the fcubsoquenl settlement operations within the Family 
Domains. 

10. By an arrangement which took effect in 1855 ten 
villages in Khora Mugror were made over on a “ mokurraree” 
tenure to certain Guhurwar munzooreedars of that porguu- 
nah, who had forfeited their “ munzooree” rights for arrears 
of revenue. 


14 
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11. Thero are a few ma&too villages and parts of villages 
the aggregate area of which 13 13,394 acro3: the rent-free 
grant of thdVn are chiefly -bf a dato prior to our recognition 
of Bulwunt Singh’s title. 

12. As matters now stand, the Rajah is held to be tho 
proprietor of tho soil of the Family Domains (except in the 
uiaafee and mokurraree estates mentioned above), with the 
reservation of tho following subordinate interests 

1st,—Those of the “ munzooreedars.” 

2nd ,—Those of certain non-proprietary oultivators 
possessing rights of occupancy. 

13. “Munzooreedars” possess a heritable and transfer¬ 
able right to collect tho rents of certain estates, and to deduct a 
percentage of 20 per cent, for tho expenses of collection and 
their own maintenance. 

14. Cultivators having rights of oocupancy are of two 
kinds :— 

A. —’Those whoso right is heritable and transferable. 

B. —Those whoso right is heritable but not transferable. 

15. Heritable and transferable rights of occupancy are 

de jaoto onjoyod by almost all sudder cultivators (shikinees* 
acquire no right by occupancy, however prolonged) in 
Bhudohco and Gungapore; they are of two kinds 

A. —Ancestral, which require no explanation. 

B. —Acquired, which has been done in three ways :—• 

1 stly ,—By transfer from the ancestral cultivator. 

2 ndly ,—By obtaining possession of lapsed tenures from the 
malgoozar of the village. It used to, and may even now, 
be the custom for a malgoozar if a defaulting cultivator 
absconded to make over his holding to some one else who 
was willing to pay the wholo, or as large a portion of tho 


* /. e., Bub-tenante. 
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balance as could be obtained. Tho same thing was often 
done sometimes for, sometimes without, a consideration, 
when a cultivator died without heirs. This. was done both 
by tho “ munzoorpedars” and by the farmors of “ na-mun- 
zooree” villages; but their power to make such arrangements 
is now denied, and they cannot do so except with tho conni¬ 
vance, or from the want of vigilance, of the Rajah's offioers. 

3 rdly ,—By usurpation on the part of malgoozars. Formerly 
when land lapsed by the flight, or death without heirs, of a 
cultivator, the malgoozar, munzooreedar, or farmer, would, if 
the holding were valuable and lightly assessed, take it as 
his seer; and the munzooreedar, if sold up, or the farmor, on 
the expiry of his lease, used to retain his claim to it. Now 
such lands, when known, are entered as u amaneo Sircar 
talooq malgoozarand the Rajah can make what arrange¬ 
ments he pleases about them,—either loaving them with the 
malgoozar and taking thoir rent from him, or leasing them 
to some one else. But, de facto, cultivating rights have arisen 
to a large extent in tne way described above. 

16. I have spoken of de facto rights, booauso it is an open 
question whether rights which have arison in tho two last 
named ways are de jure as extensive as those which aro 
ancestral, or acquired by transfer from tho ancestral cultiva¬ 
tor. In practice they are so after the lapse of 12 years, for the 
possession of a cultivating tenure is supposod to carry with it 
all its incidents ; and the only Court by which the cultivator 
in possession could be ousted is that of the Principal Sudder 
Ameen,* the action of which would be considered barred by 
the terms of Seotion 23, Regulation VII.j of 1828. 

* By arrangements concluded in 1845, the Courts of the native Com¬ 
missioners (or MoonsifEs) in the different pejgunnahs were abolished. 
Summary suit jurisdiction was giron to tho Rajah and his Revenue 
Officers ; and a Civil Court, presided over by a Principal Sudder Ameon, 
was established at Konrh for the whole of tHe Family Domains. Appeals 
from orders of the Rajah and his officers lie to tho Deputy Superintendent, 
Family Domains, as Commissioner, and from those of tho Principal 
Sudder Ameen as Judge. 
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17. In some munzooree villagos nearly the whole of tho 
cultivation is in the lunds o^. the mnnzooreodars and their 
brotherhood ;• blit this is bv no moans universally the case. 
There is no distinction bo tv. eon the position of cultivators in 
munzooroo estates and that of those in na-munzooree ones ; 
nor botweer that of ex-munzooreedars (whoso munzooreo 
rights liavo been sold up) who retain their seer lands and that 
of ordinary non-proprietary cultivators, except that the Beer 
land has, perhaps, in some instanoes, been more lightly 
assossod. A large majority of cultivators aro of high castes ;* 
but as regards rights of occupancy there is no distinction 
botween them and low easto cultivators, although there may, 
perhaps, bo some as to the rate at which they aro assessed. 

18. Cultivators in Bhudohee and Gungapore have 
hitherto been almost always assessod upon what is oalled 
the “ motri rate” system, f Tho plan pursued under the 
system has ostensibly boon to ascertain the extent of land 
and amount of rent recorded against a certain cultivator’s 
name in the old ront-rolls of a certain year or oortain set 
of years; to divide the amount of rent there found by tho 
number of boegahs recorded as tho cultivator’s holding ; and 
to treat the quotient as the cullivator’s rate of rent per beogah, 
to he unpliod to any iucreaso or docroaso of his cultivation 
wHeh might appear upon measurement. 

19. In Bhudohee and Gungapore tho right of transfer of 
cultivating tenures is complete and absolute; they are sold, 
mortgaged, given and bequeathed, or sold at auction in satis¬ 
faction of decrees, and can bo transferred to the malgoozar 
by a process called tubdeel kaslit, when an arrear of rent 
accrues upon them. Thoy are very valuable : Its. 1U0 por 


For prool of the atneements contained in this paragraph, vide papers 
marked 23 to 25 in Appendix A- The villagos the jumabundees of 
which are thore abstracted were taken quite at random, and may be 
considered as fair specimens of the whole. (These, being voluminous, aro 
not printed..) 

t See Clause 2, Section 2, Regulation LI, of 1795, 
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bcegah is a sale price which is by no means uncommon, and 
more is often paid.* 

20. B.—• Heritable non-transferablo rights of' occupancy 
are possessed by a few cultivators in Pergannah Khera 
Mugror. In that pergunnah the transferable right is quite 
unknown, a,id the hereditary ono nearly so. The heroditary 
cultivating tenures arc found in a few villages at the extreme 
north of the pergunnah, whero it adjoins Pergunnah 
Mujhwar, in tho Benares District. Their nature has not, 
as far as I am aware, ever come under discussion ; but wero 
it to do so, it would, I believe, he found that they are of tho 
two kinds described in Sections 3 and 5 of Act X. of 1859 
respectively. Tho cultivators holding at fixed rates belong 

chiefly to tho Coe lie and other low oastes.f Except from 
their difference from those prevailing in Bhudohoo and 
Gungaporo, these tenures preseut no features of interest. 

XI. 

21 . I now lome to the quostion whether the present 
condition of ryots in tho Family Domains has diverged from, 
or is uniform with, that which prevailed before Regulation 
VII., of 1828, was enacted, and Regulation VIT. of 1822 made 
applicable. In considering this question, it will, I think, bo 
convenient to look only to tho rights of cultivators in 
Bhudohee and Gungaporo, for it is there that they oxist m 
their strongest and most interesting form. 

22. J am of opinion that thoso rights, although, perhaps, 
better defined now than formerly, are as nearly as possiblo 
in tho same state now as that in which they were found by 
Reg lations VII. of' 1828 and 1822. 


* ^ ,e Appendix A. 

f They do not, I behove, number more than 100, ahd appear to hare 
held their lands for more than 70 years, Tho possessions of the culti. 
valors with right of occupancy at fair and equitable rates dates, I believe, 
from 1811-42, when the Revenue Survey of tho pergunnah took place, 
[Pergunnah Khera Mugior is almost entirely jungle. Supra, p. 101.] 
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23. My reasons for so thinking are— 

1 st,—‘Than it was the agitation, not of the cultivators, but 
of tho claimants of proprietary right, which led to the enact¬ 
ment of Regulation VII, of 1 828. The cultivators were 
silent, and apparently content. 

2nl ,—The only provisions of Regulation VII. of 1828 
which affect tho rights of cultivators aro those of Section 4, 
Clauses 4 and 5 of Section 5, and Sections 9, 10, 15, 16, 
and 20. All that is laid down in this respect in them is that 
all privileges formerly enjoyed by cultivators within the 
Family Domaius, or by similar classes in the Provinco of 
Bonares, wore to be respected ;* that all questions regard¬ 
ing the right to possession of khoodkasht a..d chupporbund 
ryots wore to bo adjusted according to the principles observed 
in similar cases throughout the Benares Province ;f that 
the settlement proceedings were to embrace the formation of 
as accurate a record as possiblo of all persons found in the 
possession of tho soil, with a specification o. the nature and 
extent of the interests respectively enjoyod by them, and o" 
the rates por hoegah for the different descriptions of land and 
produce in each distinct village; + that the powers of dis¬ 
traint, &c., vested in proprietors and farmers of land within 
the Province of Benares might be exercised by similar per¬ 
sons in similar cases within the Family Domains ;§ that the 
Rajah, in addition to those powers, was also invested with the 
powers of a Collector ;|| that no torture or other descrip¬ 
tion of corporal punishment was to be used to enforce tho 
payment of arrears of rent ;1T that a native Commissioner 
was to be maintained in eaoh pergunnab, to take cognizance 
of revenue causes;** and that these persons were authorized 
to receive and try contain classes of suits, provided tho cause 


* Section 4. 
t Sec. 9. 


f Clause 4, Soc. 5. J Clause 5, Seo. S, 

II Sec. lo. ^ Sec. 15. ** Soc. 16. 
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of action should have arisen within a period of 12 years 
before their institution. 

3rd, —The Sections of Regulation VII. of 1822 which 
concern non-prop notary cultivators are 4, G, 9, 14, and 
20—35. It was enacted in them that, the admission of 
particular parties to engage for the payment of revenue 
should not bar Revenue Offieors from interfering to adjust the 
rights of other persons and classes; f that the Settlement, 
Collector’s proceedings should embrace the formation of as 
accurate a record as possible of all local usages connected with 
landed tenures, a full specification of all persons enjoying 
the possession of the soil, or vested with any herilahle or 
transferable interoat in the land or its rents ; and a record of 
tho rates per beegah of each description of land or kind of 
produco demandable from the resident cultivators not claim¬ 
ing any transferable interest in the soil—whether possess¬ 
ing the right of hereditary occupancy or not and that 
summary jurisdiction (rules for the conduct of which are 
givon in detail) should in certain cases be exercised by Col¬ 
lectors, and others invested with the same powers by the 
Governor-General. § No rights aro declared to exist on 
the part of cultivators; investigation into the existence of 
inferior interests in the soil, and their record, if found, is all 
that is providod for. That this was the view takon of he 
provisions of this law T in 1830 is plainly shown by the papers 
marked 10—14 in Appendix A. Mr. Bird objected to their 
applicetion to the Family Domains, bocauso they were not 
declaratory; and the Commission and the Governor-General 
advocated it, and the Rajah asked for it n the same grounds. 

A(h ,—Tho papers marked 18 and 20 in Appendix A. con¬ 
tain all, to the best of my belief, that was over done towards 
defining tho right of cultivators in the family Domains. 
Nothing was ever said during the early settlement operations 

* Section 20. f Section 4. f Sections 6,9, and 14. 

§ Sections 20 —35, 
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“ were desirous to protect and conciliate the ryots, in order 
to detach thorn from tho village maliks, and because the 
prosperity of the pergunnahs mainly dopended on their 
exertions.”* 

O.—That, owing to the large extent of land of which tho 
Rajahs are the sole zemindars, und to the lax supervision they 
havo always exeroisod over their estates, it has boon a matter 
of convenionoe to maintain the fixity of cultivating tenures. 

25. It may bo that tho vigilant control of the superin- 
tendoncy has had some influence upon tho maintenance of the 
occupancy rights of cultivators; but I do not think that it 
lias had much, for, in its earlier days, the protection of “niun- 
zooree” rights was its chief care ; and since its re-establish¬ 
ment in 1815 tho rights of cultivators (as now.dcfined) have 
not, to my knowledge, been called iu question. 

III. 

26. - The records of the Benares Residency which I have 
b r i tho opportunity of examining are— 1st, corrospondenco 
and extracts from proceedings, extending from January, 1787, 
to November, 1799, preserved in the Commissioner’s Office ; 
and 2nd, a complete set of tho Resident’s proceedings for 
1788 (with the exception of tlioao for the months of Fobruary 
and Soptember)—a volumo of loiters despatched and received 
from tho 6th May, 1788, to 31st August, 1789 ; in all 11 folio 
volumes, preserved iu the Collector’s Office at Benares. 

27. It appears from corrospondenco which passed in 1795 
and 1797, that the Resident’s proceedings from 1787 to date 
were tl m in existence, and it was proposed to entertain an. 
establishment for copying them; but they are spoken of as 
boing very voluminous and in great disorder, and I cannot 
find that the proposed copy was ever made. Judging from 
an examination of the records detailed hbove, I do not think 

* Report by Mr. W. W. Bird, Special Commissioner in Bhudotaec, 
dated 25th May, 1827. 
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that much light won t have been thrown upon tho condition 
of non proprietary cultivators by the older records had they 
been availablo. 

28. The papers marked 1—5 in Appendix C.* will suffice, 
with Regulation II. of 1795, to give a gener*’ 1 view of tho 
stato of tho country, and of our interference in its Govern¬ 
ment during the years 1787—171)4 ; in the first of which it 
•was that the Resident began to be concerned in the collection 
and settlement of tho revenue of the zemindareo. 

29. Some of tho papers contain hints (none, I am afraid, 
of much value) of tho condition of non-propriotary cultivators 
as it stood under the native rule of the Rajahs of Benares. 

I have endeavored to be fair, at tho risk of being very tedi¬ 
ous ; and the papers given may, I think, be considered as 
containing all that was to he found in the records I have 
examined at all bearing upon tho question in hand. 

30. The result is disappointing ; but the following facts 
may, I think, ho traced : — 

1 st,—That tho Rajaiis wero very averse to the reergnilion 
of proprietary rights other than their own within the zemin- 
durao. 

2nd, —That, although zemindars and ryots are often spoken 
of, with rcferonce to the amils, under tho generic term of 
“ under-tenants,” ami sometimes even under that of “ ryots,” 
yet thero was a well understood distinction betweeu proprie¬ 
tors (village maliks) and mere cultivators. 

3 rd ,—That cultivators were classed in two divisions accord¬ 
ing as they resided iu the village or out of it; viz., “ kliood- 
kasht” and “pykasht;” and in two subdivisions, according 
to their castes (answering to the asliraf and arzalf of Thoma¬ 
son), via., “ pucka” And “ kuteha.” 


• These are bullry, and have not been printed, 
■f I, c., hi'jh catle and low catle. 
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4 th ,—That cultivators, of whatever class, were considered 
as bavin" a hold in the soil. [What bins was docs not clearly 
appear ; but that some existed may, I think, he fairlj inferred, 
from such expressions as “ the! cultivation,” “ separato 
culture,” (< land at their disposal,” &c.; and from, cultivators 
complaints as to wrong moasuroment of tneir land 'and their 
throats of abandoning their holdings if they were not well 
treated.] 

5th ,—That the way in which the rents of all classes of 
cultivators were attempted to be raisod was by tho imposition 
of a cess, and not by tho demand of an increase in the 
actual rent. 

Gift ,—That “ ashraf” cultivators were permitted to hold 
their lands atalower rent than the “arzal” ones. 

7th ,—That tho distinction between the village proprietors’ 
seer aud the other village lands was recognized, and tho for- 
mor allowed to he held at a lower reut than the latter. 

§ th ,—That tne country was in a very impoverished state, 
and the demand for cultivators greater than the supply. 

IV. 

81. Whatever may bo the truth as to the vexed questien 
of tho property of the soil in India, it must, I think, ho 
admitted that at the time of our first connection with Bengal 
and Benares i( some right in the soil still belonged to tlio 
ryot.”*’ The early regulations aud the papers given in 
Appendix 0. show plainly that it was thou the custom to 
increase tho ryot’s rent by tho imposition of cesses, not by 
tho ucmand of additional rent in its simple form ; and tho 
argument drawn from this fact by Mill seoins to mo un¬ 
answerable ; it must be taken, as a <l proof that tbero was onco 
an effective limitation, or real customary rent, and that tho 
understood right of the ryot to the Hind, so long as he paid 


* Mr. JuBtieo Campbell. 
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rent according to custom, was at somo time or other mors 
than nominal.” 

32. At tne commencement, of the latter half of the eioht- 

O 

eenth century, Allahabad, Azimgurh, Goi uckpore, mid the 
Benares J&emindarees were ail under tho Government of the 
Nawab Vizier ot Oudh; and Bliudohco was a pergunnah 
(dustoor) of Sircar Allahabad.* It may then, it would 
seem, bo safely assumed that (except in local peculiarities, 
or those due to tho characters of tho amils) the condition of 
the agricultural population of the parts of the Nawab’s domi¬ 
nions named above will at that time have been to all intents 
and purposes the samo; and we may he almost certain that 
this will have been tho case as regards that of tho population 
of Bhudohee, with reference to that of tho inhabitants of the 
other dustoors of the Sircar of Allahabad. How is it then 
t at cultivator a rights, vigorous and self-sustaining in the 
Benares zevnindaree, had to bo sought out and nursod in 
Allahabad, Azimgurh, and Gornc-kpore f and are to this day 
weaker there than in Benares ? IIow is it that tenant-right 
is so much stronger now in Bhudohee than in the pergunnahs 
of the present district of Allahabad ? IIow is it, to come to 
later times, and nearer homo, that it is strong in Bhudohee, 
and aJ tv ost non-existent in Ivhcra Mugror estates, belonging to 
tl o samo family ? 

1J3. It is not, to my mind, any answer to these questions 
to Bay that there is a confusion of terms, and that thoso who 
are called cultivators in Bhudohee would elsewhere bo styled 
proprietors. Strictly speaking, they may, as Mr. Maino has 
said,J be soj but that they certainly are not so in our 

* Sir H. M. Elliot's Supplement Glossary, p. 323. 

f Allahabad, Azimgurh, Goruckpore, aud Bhudohee, were all origin¬ 
ally inhabited by Bhurs. See paragraph 44 of Mr. Montgomery’s Report 
on the Settlement of Allahabad ; paragraph 23 of Mr. Thomason’s on that 
of Azimgurh j and Sir II. M, Elliot’s Supplement Glossary, p. 82, Art. 
Bhur. 

% Paragraph 22 of lib Minute dated 10 th July, 1864. 
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Indian phraseology has, I conceive, been shown, in iho first 
part of this Memorandum and ' l s Appendix;* nor. certainly, 
is the comparatively greater vigo* 1 of tenant-right m Benares 
duo to tho act ; on of our Government and its laws, for these 
have, till lately, concerned thomselvcs with the condition of 
cultivators tar more in the temporarily than in the perma¬ 
nently settled districts of the North-Western Provinces. 

34. The difference between the condition of non-proprie¬ 
tary cultivators in Bhudohee and Allahabad, and in Bhudohco 
and Khera Mugror, is, in my judgment, due to the comparative 
weakness and strength of proprietary rights in those places 
respectively. 

35. Proprietary right was well establisned in Allahabad 
when it came into our hands. Khera Mugror was conquered 
by forco of arms, and the Rajahs of Benares thus bocame 
undisputed proprietors. Bhudohee, on tho other hand, came 
into their possession cliiofiy by intrigue, and their hold on it 
for a time was almost nominal. Even when their possession 
liad acquired strength by lapse of time and the recognition 
of their title, they were still unable t.o destroy the influence 
of tho proprietors thoy had supplanted. Although the Rajahs 
vehemently asserted the principle that they were mero fam- 
ors, yet they wore often compelled to retain the old proprs- 
tors in the management of their foruior ostatos. The Iiajahs 
were, in short, engagod in ono continued struggle to assert 
their proprietary right, until the British Government stepped 
in with Regulation VII. of 1828, and defined their rights 
and those of the sub-proprietors. It was during tin's struggle, 
as t appears to me, that the rights of non-proprietary 
cultivators in Bhudohee acquired that vigor which they have 
Bince maintained. 

36. I do not mean that the riao dates only from that 
period. This viow scorns to be rofut.ed by tbo papers givon in 


* See particularly Nos, 23, 24, and 25, of Appendix A. 
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Appendix B,, which show that similar rights, almost as 
vigorous, exist elsewhere. The true conclusion sooms to me 
to bo that hereditary cultivating rights of occupancy (which 
in some places were also transferable) were once co-oxistent 
all over Bengal, tho North-Western Provinces, and Oudh; 
but according as the surrounding eircumstanoes w^ve opposed 
to or favorable to their growth, died out (or very nearly so), 
r shot up and bccamo vigorous. The natural result of the 
anarchy by which our connection with India as its rulers was 
usherod in would, it sooms to me, be to throw power into the 
hands of the petty authorities of the villago. u Tho tenant’s 
title,” to nso the words of Elphinstone, “ was clear as long as 
the demand of the State was fixed; but bccamo vague and of 
no value when the public assessment became arbitrary.” When 
in the descending scale of “ rent receivers,” from tho Nawab 
to the “ under-rentor,” each increased his demand upon the 
other, the cultivator was, of course, tho one to suffer ;* 
in Bengal and Benares we stepped in in time to arrest the pro¬ 
cess of destruction, and uuder our strong rule cultivating 
rights revived at once. When in (ho first twenty years of 
the nineteenth century wo acquired possession of the bulk of 
Upper India, tho process of destruction had gone further; 
but the plant was not yet dead. In Oudh it may well bo 
that moro than forty years of further anarchy have destroyed 
it altogether.! Whether our policy should be to endeavor 


* See Elphinstone, pp. 71 and 72. 

t I cannot help thinking, that had Warren Hastings been Gov¬ 
ernor-General during the last 15 years of tho 18th century, tho now vexed 
question of Oudh tenant right would never have arisen. Ilis instructions 
to the Resident at Lucknow in 1751 (see a leLler of instructions addr ssed 
by the Governor-General to Mr. Nathaniel Middleton, dated Chunar, 23rd 
September, 1781, published at pp. 18—2U of Hastings’ Narrative, Kd. 
Koorkec, 1853) were as nearly as possible the same as those which he 
gave to the Resident at Renares in the same year. Mr. Ives, who was 
Resident at Lucknow during Mr. Jonathan Duncan's rule at Renares, 
would clearly have never thought of carrying out such instructions. Mr. 
Duncan’s representations of the cruelties practised in Azimgurli seem to 
have passed unheeded, and even when the interests of the Renares zernin- 
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to rear it again, or to accept the fact of its destruction, 
depends, in great measure, upon political considerations, 
which it is not for me to weigh But of two things I fool 
certain, viz., that English notions of tenant-right are opposed 
to the customs of this country ; and that in India, where tenant- 
right is strangest, tlicro the soil will bo the best cultivated.”* 

W. DUTHOIT, 

Mirzapore, ■) Deputy Supdt., F. D., M. B. 

The 19<A September, 1865. j 


dareo were more immediately afTectod by the misgovernment which pre¬ 
vailed in Oudh, ho met with little support. Lord Cornwallis’s was essen¬ 
tially a non-interference policy. To such an extent was tins principto 
carried, that when in 1793 the Rajah of Rewah plundered Rs. GO, 000 
worth of money and jewels on ita way from Bensn to Nagporo for tho 
Company’s use, and took no notice of two letters addressed to him by tho 
Governor-General, it was thought “ difficult to hazard an opinion how tar 
It may bo expedient to show any present resentment, cither for the act of 
stopping and seizing the jowela, or tor the insulting neglect shown in not 
replying to Lord Cornwallis’s letters.” 

Tho energy with which the cultivation of Bhudohee 1 b conducted 
has always been romarkablu, und is still the admiration of all who sco it. 
Tho people are turbulent ; but are, as a rule, far bolter fed oud clothed 
than In any ot the neighboring districts. 
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ZiM of Deeds of Sale registered in the Pergmmah of Klinear, Talooqa Gungipire, showing the highest and lowest 
prices paid for Cultivating Tenures from January to August, 18G5. 
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